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JAMES MCKINNEY

618 S. Wickiup Road

Apache Junction, Arizona 85119
Propria Persona

RECEIVED
DEC 248 2010
LES

IN THE SUPERIOR COURT OF ARIZONA
PINAL COUNTY

JAMES McKINNEY, an individual,
James McKinney, an individual,

Plaintiff(s),
Vs.

KONDAUR CAPITAL
CORPORATION, a Delaware
Corporation;, KONDAUR VENTURE X,
LLC; an Delaware LLC; KONDAUR
CAPITAL TRUST SERIES 2009-3, a
Delaware Statutory Trust; DEUTSCHE
BANK TRUST COMPANY
DELAWARE, a Delaware Corporation;
PAULA CHASTALIN, an individual;
PETER BALI, an individual; FOLKS AND
O’CONNOR, PLLC, an Arizona LLC;
SECURITY TITLE AGENCY, an Arizona
Corporation; M & I MARSHALL AND
ILSLEY BANK, a Wisconsin Corporation;
JOHN JONES and JANE DOE JONES,
husband and wife, JOHN DOES and JANE
DOES I-X; ABC CORPORATIONS I-V;
and XYZ PARTNERSHIPS I-V; ABC
LLCSI-V, XYZ TRUSTS I-V;
Defendants.

CASE NO.: CV2010-00970

NOTICE OF APPEAL

NOTICE IS GIVEN that the above-named Plaintiffs appeal to the Court of

Appeals, of the State of Arizona (Division 2) from all Ruling(s) and Judgment(s)
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entered on this case, including the latest one for attorneys fees filed/mailed on
11/29/2010, (except those dated from January to March 2010). This Order appears
to be the final Order in the case, (and due to an earlier reinstatement still pending
as of this day as to when final judgment was made), this Notice of Appeal is made
herein for certainty.

Dated this 23rd day of December 2010.

By%ivwﬁ 7% %(é _
James McKifiney
Propria Persona ‘

Jandes McKinn
ropria Persgna
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CERTIFICATE OF SERVICE

ORIGINAL filed with the Clerk of the Court,
this 23" day of December 2010, to:

Clerk of the Court
Pinal County Superior Court

A Copy of the foregoing was mailed
this 23" day of December 2010 to:

Mark L Collins

Robert M. Savage

Gust Rosenfeld, P.L.C

One Church Avenue, Suite 1900
Tucson, Arizona 85701-1627

Laura Sixkiller
Greenberg Traurig, LLP
2375 E. Camelback Road
Phoenix, Arizona 85016

Larry O. Folks

Kathleen A. Weber

FOLKS & O’CONNOR

1850 N. Central Avenue #1140
Phoenix, Arizona 85004

/—
.
r
;
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Index Of Record - Case Num: CV0201000970
Case Title: McKINNEY VS. KONDAUR CAPITAL CORP

DOCUMENTS:

00001
00002
00003
00004
00005
00006
00007
00008
00009
00010
00011
00012
00013
00014
00015
00016
00017
00018
00019
00020
00021
00022
00023
00024
00025
00026
00027
00028
00029
00030
00031
00032
00033
00034
00035
00036
00037
00038
00039
00040
00041
00042
00043
00044
00045

03/10/2010
03/12/2010
03/16/2010
03/15/2010
03/15/2010
03/15/2010
03/15/2010
03/15/2010
03/19/2010
03/19/2010
03/30/2010
04/01/2010
04/05/2010
04/07/2010
04/08/2010
04/12/2010
04/12/2010

04/13/2010 -

04/20/2010
04/27/2010
04/29/2010
05/03/2010
05/05/2010
05/17/2010
05/18/2010
05/20/2010
05/24/2010
056/25/2010
05/26/2010
06/03/2010
06/04/2010
06/08/2010
06/16/2010
06/30/2010
06/30/2010
06/30/2010
07/01/2010
07/02/2010
07/20/2010

- 07/20/2010

07/20/2010
07/20/2010
07/27/2010
07/27/2010
08/02/2010

CHANGE OF VENUE: Change of Venue Received
NOTICE: Change of Judge (NOT for Cause)
OBJECTION: OPPOSITION TO

Minute Entry: Change of Judg

Minute Entry: Change of Judg

RESPONSE: TO MOTION

REQUEST: Request

NOTICE: Notice

OBJECTION: Objection

MOTION: Joinder

REPLY: Reply

CHANGE OF VENUE:CHANGE OF VENUE RECEIVED - ADDITIO

ORDER: Referring to Presiding Judge
RESPONSE: TO MOTION
ANSWER: ANSWER

NOTICE: Notice

RESPONSE: RESPONSE
RESPONSE: RESPONSE

ORDER: Order

MOTION: Joinder

REPLY: Reply

OBJECTION: OPPOSITION TO
NOTICE: Filing Service
OBJECTION: Objection

REPLY: Reply

RESPONSE: RESPONSE
REQUEST: Request

REPLY: Reply

MINUTE ENTRY: MINUTE ENTRY (
MOTION: Joinder

RESPONSE: RESPONSE
MOTION: Motion

ORDER: Granting

NOTICE: Of Dismissal/Party
OBJECTION: Objection

NOTICE: Of removal to Federal Court
MINUTE ENTRY: MINUTE ENTRY (
NOTICE: Lodging

REQUEST: Request

NOTICE: Lodging

NOTICE: Filing Judgment
REQUEST: Request

ORDER: Extending Time

ORDER: Order

MINUTE ENTRY: MINUTE ENTRY {(

file://C:\ClerksOffice\AIC\CV0201000970\Appeals\IndexOfRecord.htm!

9/7/2010
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00046
00047
00048
00049
00050
00051
00052
00053
00054

file://C:\ClerksOffice\AIC\CV0201000970\Appeais\IndexCfRecord.html

08/02/2010
08/02/2010
08/02/2010

08/02/2010

08/02/2010
08/02/2010
08/05/2010
08/05/2010
08/11/2010

NOTICE: Bankruptcy
OBJECTION: Objection
OBJECTION: Objection
OBJECTION: Objection
NOTICE: APPEAL
NOTICE: Notice

Notice: Appeal (Civil)
SERVICE: Proof of Service
SERVICE: Certificate

Page 2 of 2

9/7/2010



Index of Record Page 1 of 1

Index Of Record - Case Num: CVv0201000970
Case Title: McKINNEY VS. KONDAUR CAPITAL CORP

DOCUMENTS:

00001 03/12/2010 RESPONSE: TO MOTION
00002 03/30/2010 CHANGE OF VENUE:CHANGE OF VENUE RECEIVED - ADDITIO

00003 07/13/2010 ORDER: Order

- file://C:\ClerksOffice\AIC\CV020 1000970sup\Appeals\IndexOfRecord.... 9/7/2010



OFFICE OF THE CLERK OF THE SUPERIOR COURT

PINAL COUNTY
Kristi Youtsey Ruiz P.O. Box 2730 Tel: (520) 866-5300
Clerk of the Court Florence, Arizona 85232 Fax: (520) 866-5320

_ WRITER’S DIRECT LINE: (520) 866-5319 )
A S A S e
September 7, 2010

RECEIVED
Jeffrey Handler, Clerk SEP 0 8 2010
Court of Appeals, Div. 2 LES

400 W. Congress, Rm. 200
Tucson, AZ 85701-1374

RE: McKINNEY VS. KONDAUR CAPITAL CORP.
Pinal County Case No. CV201000970

Dear Mr. Handler:

The record on appeal and the supplemental record on appeal, both
deemed necessary for appeal purposes, were successfully
electronically transmitted this date.

Thank you.

Yours very truly,

KRISTI YOUTSEY RUIZ

C of the Superior Ciurt |

By Denise Sowers, Deputy Clerk

cc: Laura Sixkiller, Esq.
Larry O. Folks, Esq.
Mark L. Collins, Esq.
James McKinney, Plaintiff/Appellant
File
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Civil Court Case Information - Case History Page 1 of 4

The Judicial Branch of Arizona, Maricopa County
Civil Court Case Information - Case History

Case Information

Case Number: CV2010-090122 Judge: Potts, Karen
File Date: 1/4/2010 Location: Southeast
Case Type: Civil

Party Information

Party Name Relationship Sex Attorney
James McKinney Plaintiff Male Pro Per
Kondaur Capital Corporation Defendant Mark Collins
Kondaur Venture X,LL C Defendant Mark Collins
Kondaur Capital Trust Series 2009-3 Defendant Mark Collins
Deutsche Bank Trust Company Delaware Defendant Pro Per
Paula Chastain Defendant Female Robert Savage
Peter Bai Defendant Male Robert Savage
Folks And Oconnor PLL C . Defendant Larry Folks |
Security Title Agency Defendant Pro Per

- M & | Marshall And lisley Bank Defendant Laura Sixkiller

Case Documents

Filing Date Description Docket Date Filing Party

3/24/2010 REC - Receipt 3/30/2010

NOTE: CERTIFIED MAIL

2/26/2010 RDS - Remand Docket Sheet 3/8/2010

2/26/2010 CME - Credit Memo 3/11/2010

NOTE: $26.00 FOR TRANSMITTLE FEE FOR CHANGE OF VENUE FOR KONDAUR CAPITAL

2/25/2010 CME - Credit Memo 3/8/2010 Plaintiff(1)

NOTE: $26.00 FOR OTHER 218

2/23/2010 MOT - Motion 2/24/2010

NOTE: MI Marshall lisley Banks Motion to Strike Plaintiffs Motion for Summary Judgment or Alternatively for Enlargement of Time to
Respond to Motion for Summary Judgment or as a Further Alternative, Response in Oppasition to Motion for Summary Judgment

2/23/2010 MTD - Motion To Dismiss 2/24/2010

NOTE: Mi Marshalll lisley Banks Joinder in Defendant Folks OConnor, PLLCs Motion to Dismiss and the Kondaur Defendants Consolidated
Cross-Motion for Summary Judgment

2/22/2010 MSJ - Motion For Summary Judgment 2/22/2010

NOTE: Kondaur Defendants Consolidated Cross-Motion for Summary Judgment AND OPPOSITION TO PLAINTIFFS MOTION FOR
SUMMARY JUDGMENT

2/22/2010 SOF - Statement Of Facts 2/23/2010

NOTE: Kondaur Defendants Separate SEPARATE STATEMENT OF FACTS in Support of Consolidated Cross-MOTION FOR SUMMARY
JUDGMENT AND Opposition to Plaintif's MOTION FOR SUMMARY JUDGMENT

http://www .superiorcourt.maricopa.gov/docket/CivilCourtCases/caselnfo.asp?caseNu...  7/14/2011



Civil Court Case Information - Case History Page 2 of 4

2/18/2010 MOT - Motion 2/18/2010

NOTE: Defendant Folks & OConnor, PLLCs Motion to Strike Plaintiffs Motion for Summary Judgment this case was transferred to Pinal
county 2/10/10 but transmittal fee has not yet been paid filing is accepted.

2/12/2010 024 - ME: Change Of Venue Granted 2/12/2010
2/11/2010 RTM - Returned Mail 211212010
2/10/2010 RES - Response 2/16/2010 Plaintiff(1)

NOTE: TO DEFENDANT'S KONDAURS' MOTION TO DISMISS AS TO JAMES MCKINNEY AND ALL MOTIONS FOR JOINDER

2/10/2010 REL - Reply 2/10/2010

NOTE: Mi Marshali lisley Banks Joinder in the Kondaur Defendants Consolidated Reply to Plaintiffs Response to Motion to Quash
Temporary Restraining Order; Opposition to Request for Preliminary Injunction; and Motion for Change of Venue and Opposition to Plaintiffs
Motion to Reverse Trustees Sale and Opposition to Plaintiffs Motion re Standing

2/10/2010 NAR - Notice Of Appearance 2/11/2010

NOTE: Notice of Appearance

2/9/2010 MOT - Motion 2/10/2010

NOTE: Motion to Dismiss by Defendant Folks OConnor, PLLC

2/9/2010 MOT - Motion 2/10/2010

NOTE: Defendant Folks OConnor, PLLCs Motion to Strike

2/8/2010 REL - Reply 2/9/2010

NOTE: Joinder of Defendant Folks OConnor, PLLC in Kondaur Defendants Consolidated Reply to Plaintiffs Response to Motion to Quash
Temporary Restraining Order; Opposition to Request for Preliminary Injunction; and Motion to Change Venue and Opposition to Plaintiffs
Motion to Reverse Trustees Sale and Opposition to Plaintiffs Motions Re Standing

2/5/2010 OBJ - Objection/Opposition. 2/6/2010

NOTE: MI Marshall lisley Banks Joinder in Kondaur Defendants Opposition to Plaintiffs Motion to Strike

2/5/2010 REL - Reply ) 2/6/2010

NOTE: Consolidated Reply to Plaintiffs Response to Motion to Quash Temporary Restraining Order; Opposition to Request for Preliminary
Injunction; and Motion for Change of Venue and Opposition to Plaintiffs Motion to Reverse Trustees Sale and Opposition to Plaintiffs
Motions Re Standing

2/4/2010 NOT - Notice 2/5/2010

NOTE: Joinder of Defendant Folks & OConnor, PLLC in Kondaur Defendants Opposition to Plaintiffs Motion to Strike - Filing fee $223.00
paid on receipt #20335524

2/2/2010 MOT - Motion 2/3/2010

NOTE: Motion to Strike or Extend Reply Deadline

2/1/2010 MOT - Motion 2/3/2010 Plaintiff(1)

NOTE: STANDING/ TO FIRST ADJUDICATE DEFENDANTS STANDING AND STRIKE DEFENDANTS PLEADINGS FOR LACK OF
STANDING AND REQEUST TO HOLD DEFENDANTS MOTION TO QUASH IN ABEYANCE UNTIL THAT ADJUDICATION

2/1/2010 REQ - Request 2/3/2010 Plaintiff(1)

NOTE: FOR A SHORT EXTENSION OF TIME TO RESPOND TO DEFENDANTS MOTION TO QUASH

2/1/2010 RES - Response 2/3/2010 Plaintiff(1)

NOTE: TO DEFENDANT'S MOTION TO QUASH AND CROSS MOTION TO FIRST ADJUDICATE DEFENDANT'S STANDING AND TO
STRIKE DEFENDANT'S PLEADINGS FOR THAT LACK OF STANDING AND REQUEST TO HOLD DEFENDANTS' MOTION TO QUASH
IN ABEYANCE UNTIL THAT ADJUDICATION

211/2010 AFF - Affidavit 2/1/2010 Plaintiff(1)

http://www.superiorcourt.maricopa.gov/docket/CivilCourtCases/caseInfo.asp?caseNu...  7/14/2011



Civil Court Case Information - Case History Page 3 of 4

NOTE: IN SUPPORT OF PLAINTIFFS RESPONSE TO DEFENDANTS MOTION TO QUASH AND CROSS MOTION TO 1ST
ADJUDICATE DEFENDANTS STANDING AND TO STRIKE DEFENDANTS PLEADINGS FOR THAT LACK OF STANDING AND
REQUEST TO HOLD DEFENDANTS MOTION TO QUASH IN ABEYANCE UNTIL THAT ADJUT

2/1/2010 AFF - Affidavit 2/1/2010 Plaintiff(1)

NOTE: IN SUPPORT OF PLAINTIFFS RESPONSE TO DEFENDANTS MOTION TO QUASH AND CROSS MOTION TO 1ST
ADJUDICATE DEFENDANTS STANDING AND TO STRIKE DEFENDANTS PLEADINGS FOR THAT LACK OF STANDING AND
REQUEST TO HOLD DEFENDANTS MOTION TO QUASH IN ABEYANCE UNTIL THAT ADJUI

2/1/2010 NOF - Notice Of Filing 2/5/2010 Plaintiff(1)

NOTE: ATTACHMENTS TO PLAINTIFFS' RESPONSE TO DEFENDANT'S MOTION TO QUASH AND CROSS MOTION TO FIRST
ADJUDICATE DEFENDANT'S STANDING AND TO STRIKE DEFENDANT'S PLEADINGS FOR THAT LACK OF STANDING AND
REQUEST TO HOLD DEFENDANTS' MOTION TO QUASH IN ABEYANCE UNTIL THAT ADJUDICATION

1/29/2010 0OBJ - Objection/Opposition. 1/30/2010

NOTE: Opposition to Motion to Strike

1/26/2010 MTD - Motion To Dismiss 1/27/2010

NOTE: Ml Marshall lisley Banks Joinder in Motion to Dismiss as to James McKinney (The Relative) / PAID $223.00 01/27/2010 Receipt
#20309328

1/26/2010 MOT - Motion 1/27/2010

NOTE: MI Marshall lisley Banks Joinder in Motion for Change of Venue

1/26/2010 MOT - Motion 1/27/2010 x

NOTE: Joinder of Defendant Folks OConnor, PLLC in Motion for Change of Venue

1/25/2010 NOF - Notice Of Filing 1/25/2010

NOTE: Notice of Filing Corrected Declaration of D. Peter Bai

1/22/2010 MOT - Motion 1/25/2010

NOTE: Motion to Dismiss as to James McKinney (The "Relative")

1/22/2010 023 - ME: Order Entered By Court 1/22/2010

1/21/2010 AFS - Affidavit Of Service 1/22/2010

NOTE: M & | MARSHALL & IISLEY BANK SERVED 01/06/2010

1/21/2010 AFS - Affidavit Of Service 1/22/2010

NOTE: FOLKS AND OCONNER PLLC SERVED 01/06/2010

1/121/2010 AFS - Affidavit Of Service 1/22/2010

NOTE: KONDAUR CAPITAL CORP. SERVED 01/06/2010

1/21/2010 AFS - Affidavit Of Service 1/22/2010
1/21/2010 AFS - Affidavit Of Service 1/22/2010
1/21/2010 SUM - Summons 1/22/2010
1/21/2010 SUM - Summons 1/22/2010
1/21/2010 SUM - Summons 1/22/2010
1/20/2010 023 - ME: Order Entered By Court 1/20/2010
1/20/2010 MSJ - Motion For Summary Judgment 1/22/2010 Plaintiff(1)
1/20/2010 MOT - Motion 1/22/2010 Plaintiff(1)

NOTE: TO STRIKE ALL DEFENDANTS PROVIDENT FUNDING ASSOCIATES LP AND MAX DEFAULT SERVICES CORPS MOTIONS

PLEADINGS ETC AND GRANT PLAINTIFF SUMMARY JUDGMENT FOR DEFENDANTS AND DEFENDANTS ATTORNEYS FAILURE
TO APPEAR

http://www .superiorcourt.maricopa.gov/docket/CivilCourtCases/caselnfo.asp?caseNu...  7/14/2011



Civil Court Case Information - Case History Page 4 of 4

1/19/2010 NOF - Notice Of Filing 1/20/2010

NOTE: Notice of Filing Attachments to Motion to Quash TEMPORARY RESTRAINING ORDER; Opposition to Request for Preliminary
Injunction; and Motion for Change of Venue

1/15/2010 APL - Application 1/20/2010 Plaintiff(1)

NOTE: FOR REVERSAL OF LACK OF GOOD FAITH POST T R O TRUSTEE'S SALE

1/15/2010 MTQ - Motion To Quash 1/19/2010

NOTE: MOTION TO QUASH TEMPORARY RESTRAINING ORDER; OPPOSITION TO REQUEST FOR PRELIMINARY INJUNCTION;
AND MOTION FOR CHANGE OF VENUE - Filing fee $223.00 paid on receipt #20293948

1/8/2010 NDC - Notice Of Deposit With Court 1/8/2010

NOTE: $250.00/ BOND/ JAMES MCKINNEY

17712010 NDC - Notice Of Deposit With Court 1/8/2010

NOTE: $250.00 SURETY BOND

11612010 023 - ME: Order Entered By Court 1/6/2010

1/5/2010 COM - Complaint 1/6/2010 Plaintiff(1)

NOTE: QUIET TITLE BREACH OF CONTRACT VIOLATION OF THE FAIR DEBT COLLECTIONS PRACTICES VILATION OF AZ
CONSUMER FRAUD ACT VIOLATION OF TRUTH IN LENDING ACT VIOLATION OF HOME OWNERSHIP AND EQUITY PROTECTION
ACT WIOLATION OF THE FAIR DEBT COLLECTIONS PRACTICES

1/4/2010 COM - Complaint 1/5/2010 Plaintiff(1)

1/4/2010 CCA - Cert Compulsory Arbitration 1/5/2010 Plaintiff(1)

Case Calendar

Date Time Event
1/20/2010 16:30 Order To Show Cause
Judgments

There are no judgments on file

http://www.superiorcourt. maricopa.gov/docket/CivilCourtCases/caseInfo.asp?caseNu...  7/14/2011
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Public Access to Court Information - Case Search

Case Information
Case Number:

$-1100-CV-200903764

Title: MCKINNEY vs KONDAUR CAPITAL CO Category: Civil
Court: Pinal County Superior Filing Date: 09/08/2009
Judge: THE HON WILLIAM J O'NEIL Disposition Date:

PETER BAl DEFENDANT - D6

PAULA CHASTAIN DEFENDANT - D5

MARK L COLLINS ATTORNEY - Y2

DEUTSCHE BANK TRUST COMPANY DELAWARE DEFENDANT - D 4

FOLKS OCONNORPLLC DEFENDANT - D7

KONDAUR CAPITAL CORPORATION DEFENDANT - D 1

KONDAUR CAPITAL TRUST SERIES 2009-3 DEFENDANT - D3

KONDAUR VENTRUE X LLC DEFENDANT - D2

M&] MARSHALL AND ILSLEY BANK DEFENDANT - D9

JAMES MCKINNEY PLAINTIFF - P 1

SEPRO ATTORNEY - Y1

SECURITY TITLE AGENCY DEFENDANT - D8

Case Activity

Date Description Party
09/02/2010 ORDER: Dismissing Case w/o Prejudice P1
07/01/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D6
07/01/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D8
07/01/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D3
07/01/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D5
07/01/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D7
07/01/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D4
07/01/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D9
07/01/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) P1
07/01/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D2
07/01/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D1
03/10/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D6
03/10/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D8
03/10/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D3
03/10/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D5
03/10/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D7
03/10/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D4




03/10/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D9
03/10/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) P1
03/10/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D2
03/10/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D1
02/16/2010 APPLICATION: APPLICATION D1
01/26/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D6
01/26/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D8
01/26/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D3
01/26/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D5
01/26/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D7
01/26/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D4
01/26/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D9
01/26/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) PA1
01/26/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D2
01/26/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D1
01/20/2010 NOTICE: Appearance D1
01/06/2010 NOTICE: Of Dismissal/Party D6
01/06/2010 NOTICE: Of Dismissal/Party D3
01/06/2010 NOTICE: Of Dismissal/Party D5
01/06/2010 NOTICE: Of Dismissal/Party D7
01/06/2010 NOTICE: Of Dismissal/Party D4
01/06/2010 NOTICE: Of Dismissal/Party D9
01/06/2010 NOTICE: Of Dismissal/Party D2
01/06/2010 NOTICE: Of Dismissal/Party D1
11/20/2009 REPLY: Reply D7
11/10/2009 RESPONSE: TO MOTION P1
10/26/2009 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D9
10/26/2009 RESPONSE: TO MOTION P1
10/19/2009 MOTION: Dismiss D7
09/30/2009 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D9
09/22/2009 MOTION: Dismiss D8
09/18/2009 NOTICE: Filing Summons D8
09/18/2009 NOTICE: Filing Summons D8
09/18/2009 SERVICE: Certificate D8
09/18/2009 NOTICE: Filing Summons D7
09/18/2009 SERVICE: Certificate D7
09/18/2009 NOTICE: Filing Summons D1
09/18/2009 SERVICE: Certificate D1
09/09/2009 APPLICATION: FOR TEMPORARY RESTRAINING ORDER P1
09/09/2009 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D1
09/08/2009 ARBITRATION: Certificate of Compulsory Arbitration P1
09/08/2009 COMPLAINT: Complaint P1
09/08/2009 MISCELLANEOUS: Information Sheet P1
09/08/2009 NOTICE: Lis Pendens P1




NOTES:

The foliowing case types are excluded from search results: sealed cases, cases involving un-served Orders of Protection, mental health and
probate cases, victim and witness data. Juvenile incorrigible/delinquency case information also cannot be viewed on this website; however other
types of cases in which juveniles are parties, such as traffic cases, may be displayed. Certain administrative functions carried out by superior court
clerk's offices in each county are not included in this website, such as passport application processing and private process server registration.

Please be aware of the following limitations of the case records displayed:

*» The information may not be a current, accurate, or complete record of the case.

* The information is subject to change at any time.

* The information is not the official record of the court.

* Not all cases from a participating court may be included.

« The information should not be used as a substitute for a thorough background search of official public records.

The user is responsible for verifying information provided on this website against official court information filed at the court of record. Use
of this website shall indicate agreement by the user that the Arizona judiciary, including its courts, divisions, officers, and employees, shall not be
liable for any loss, consequence, or damage resulting directly or indirectly from the use of any of the information available through this website and
that the Arizona judiciary does not provide any warranty, express or implied, that the information provided is accurate, current, correct, or complete.

Data available on this web site is updated frequently and can be provided via electronic media for an annual subscription fee. If interested, please
Contact Us.

Case info is updated on this website weekly. Information is updated each Wednesday to reflect case information through the preceding
week.
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MAR 02 2010
GUST ROSENFELD P.L.C.
One S. Church Ave., Suite 1900 , LES
Tucson, Arizona 85701-1627
Tel.: (520) 628-7070
Fax: (520) 624-3849

By: Mark L. Collins, SB #003929
(mcollins@gustlaw,com)
Robert M. Savage, SB #020662
(rsavage@gustlaw.com)
Attorneys for Defendants Kondaur Capital Corporation,
Kondaur Venture X, LLC, and Kondaur Capital Trust Series 2009-3
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

JAMES McKINNEY, an individual , No. CV2010-090122

JAMES McKINNEY, an individual,
Real Parties In Interest,

Plaintiffs, KONDAUR DEFENDANTS’

CONSOLIDATED CROSS-MOTION

vs. FOR SUMMARY JUDGMENT
KONDAUR CAPITAL CORPORATION, AND
a Delaware corporation; KONDAUR
VENTURE X, LLC, a Delaware LLC; OPPOSITION TO PLAINTIFFS’
KONDAUR CAPITAL TRUST SERIES MOTION FOR SUMMARY
2009-3, a Delaware statutory trust; JUDGMENT

DEUTSCHE BANK TRUST COMPANY
DELAWARE, a Delaware corporation; ;
PAULA CHASTAIN, an individual; (Hon. Karern Potts)
PETER BAI, an individual; FOLKS AND
O'CONNOR, PLLC, an Arizona LLC;
SECURITY TITLE AGENCY, an Arizona
corporation; M&I MARSHALL AND
ILSLEY BANK, a Wisconsin corporation;
JOHN DOES and JANE DOES, husband
and wife; JOHN DOES and JANE DOES I-
X; ABC CORPORATIONS I-V; XYZ
PARTNERSHIPS I-V; and ABC LLCs I-V;
XYZ TRUSTS I-V,

Defendants.
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It is undisputed that Plaintiff James McKinney ("Borrower") borrowed more than
$400,000 to build a house on the "Subject Property." Having failed to repay that debt, the
Borrower and his son, Plaintiff James McKinney ("Relative”), have filed this lawsuit alleging
eleven separate causes of action, each of which they claim would result in the Borrower taking
the Subject Property free of his unpaid debt. Upon scrutiny, each of Plaintiffs' claims fails as a
matter of law. Accordingly, the "Kondaur Defendants"' are entitled to summary judgment
bringing this matter to a close.

RELEVANT CHRONOLOGY

The facts of this case are rather straightforward, In February 2007, the Borrower
borrowed $408,458.00 ("McKinney Loan") from Defendant M & I Marshall & lisley Bank
("M&I") for the construction of a house on the Subject Property. [Separate Statement of Facts
("SOF") 1] The McKinney Loan was evidenced by a Promissory Note signed by the
Borrower ("McKinney Note"). [SOF 2] Repayment of the McKinney Note was secured by a
deed of trust executed by the Borrower ("McKinney Trust Deed") encumbering the Subject
Property. [SOF Y3] M&I was the named beneficiary under the McKinney Trust Deed. [SOF
131

Beginning in February 2009, the Borrower stopped making the payments required by
the McKinney Note. [SOF Y4] As a result of the Borrower's default, Defendant Folks &
O'Connor ("Folks"), in its capacity as trustee under the McKinney Trust Deed, mailed and
recorded a Notice of Trustee's Sale ("Sale Notice") on June 5, 2009, [SOF 95] The "Trustee's

Sale" was originally scheduled for September 9, 2009. [SOF 95]

' The Kondaur Defendants consist of Kondaur Capital Corporation, Kondaur Venture X, LLC, Kondaur
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On August 4, 2009, M&I assigned its interest in the McKinney Note and the McKinney
Trust Deed to Defendant Kondaur Capital Corp. ("Kondaur Capital™). [SOF §6] That
assignment was accomplished through an indorsed allonge ("McKinney Allonge") and an
Assignment of Deed of Trust ("McKimney Assignment") recorded on September 2, 2009. [SOF
Y6] The existence of the McKinney Assignment was disclosed to the Borrower through a
written Notice of Assignment mailed to him in July 2009. [SOF 7]

On August 8, 2009, the Borrower filed a lawsuit in Pinal County Superior Court ("Pinal
Lawsuit") seeking to stop the Trustee's Sale. [SOF 18] Although the Borrower's request for a
temporary restraining order was denied in the Pinal Lawsuit, Kondaur Capital voluntarily and
repeatedly postponed the Trustee’s Sale to facilitate settlement discussions. [SOF 9] The last
voluntary postponement occurred on December 15, 2009, at which time the Trustee’s Sale was
rescheduled for January 5, 2010 at 9:05 AM.? [SOF 9171 This litigation followed.

DiscussioN

I Kondaur Capital is Entitled to Enforce the McKinney Note and the McKinney
Trust Deed.

The Plaintiffs declare in their Complaint, that Kondaur Capital's "lack of standing
pursuant to A.R.S, § 47-3302" is "the primary cause of this Qomplaint." [See Complaint at §25]
Section 47-3302 merely defines "holder in due course.” According to Plaintiffs, Borrower's
own default makes the McKinney Note unenforceable by the Kondaur Defendants. The
Plaintiffs are incorrect,

Contrary to Plaintiffs' argument, holder-in-due-course status is not the sine qua non of

Capital Trust Series 2009-3, Paula Chastain, and Peter Bai.
2 Although the Trustee's Sale was held, a trustee's deed has not yet been recorded.
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note enforceability. Section 47-3301, AR.S,, declares: ™Person entitled to enforce' an
instrument means the holder of the instrument . . . ." (Emphasis added). As it relates to this
case, a "holder" is defined as "the person in possession of a negotiable instrument that is
payable either to bearer or to an identified person that is the person in possession." A.R.S. § 47-
1201(21)(a). See also Black's Law Dictionary at 731 (6™ ed. 1990) ("The holder of a . .
promissory note . . . is the person who has legally acquired possession of the same, by
indorsement or delivery, and who is entitled to receive payment of the instrument.").

The distinction between a "holder" and a "holder in due course" is that a "holder-in-due-
course is free from all personal defenses" against the instrument while a holder is not, Grear
Western Bank and Trust Co. v. Pima Sav. and Loan Ass'n, 149 Ariz. 364, 367, 718 P.2d 1017,
1020 (App. 1986). Nevertheless, a holder need not be a holder in due course to enforce a note.
Fletcher v. Hill, 10 Ariz, App.' 351, 353-54, 458 P.2d 971, 973-74 (1969). Indeed, as explained
in Fletcher, holder in due course status "merely protects such holders from defects in the note."
Id. Absent such a defect, a holder is fully entitled to enforce a promissory note. Id,

There is no debate that Kondaur Capital is the holder of the McKinney Note. The
McKinney Allonge specifically indorsed the McKinney Note. And, although indorsed in
blank, the McKinney Note is undeniably in the possession of Kondaur Capital. [SOF 6] See
A.R.S. § 47-3205(B) ("When indorsed in blank, an instrument becomes payable to bearer and
may be negotiated by transfer of possession alone until specially indorsed."). The recorded
McKinney Assignment is further evidence that Kondaur Capital is the holder of the McKinney
Note and, therefore, entitled to enforce it. Thus, there has been no splitting of the McKinney
Note and the McKinney Trust Deed.

Nor is this a case where there are defects in the McKinney Note preventing its
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enforcement. The Borrower does not deny executing the McKinney Note and receiving the
proceeds from the McKinney Loan, Indeed, the Borrower's only asserted basis to escape
repaying the McKinney Note is that the Borrower had already defaulted when Kondaur Capital
acquired the note. But it would truly be an absurd result if the Borrower could extinguish his
promise to repay the McKinney Loan simply by breaking it. If that were the case, it would be
impossible to collect debts, the lending of money would cease and commerce would come to a
screeching halt. Because there is no actual defect in the McKinney Note, Plaintiffs' holder-in-
due-course argument fails as a matter of law.

Count I of Plaintiffs' Complaint seeks quiet title based entirely on Plaintiffs' holder-in-
due-course argument. Because that argument fails, so too does Count L Plaintiffs simply
cannot rely on the Borrower's own default to magically obtain title to the Subject Property free
of the underlying debt owed by the Borrower.

Likewise, Count II is based entircly on Plaintiffs' holder-in-due-course argument.
Because Kondaur Capital is the holder of the McKinney Note and because the Borrower's
default cannot prevent enforcement of that note, Count II fails as a matter of law,

Counts VIII and XIF are similarly deficient. Additionally, to the extent that Counts
VI and XII claim that Kondaur Capital's interest is invalid because it was not recorded, they
are incorrect. See A.R.S. § 33-412. The McKinney Assignment was, indeed, recorded.

IL The Kondaur Defendants did not Breach Any Contract
Count IIT of Plaintiffs' Complaint alleges that "Plaintiff and Defendants entered into a

variety of agreements” and "Defendants breached all of the agreements.”" [Complaint at 47 158

* Count XII is the last count of the Complaint. Although numbered twelve, it is, in fact the eleventh cause of
action asserted in the Complaint, :
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and 159] The only agreement involved in this case is the agreement to loan the Borrower more _
than $400,000 as evidenced by the McKinney Note and the McKinney Trust Deed. |

There is no doubt that the Borrower received the benefit of the McKinney Loan to
construct a house on the Subject Property. Although the Borrower has admitted that he
defaulted on his obligation to repay the McKinney Loan, he has not identified how any of the
Defendants, much less the Kondaur Defendants breached that agreement, Consequently, Count
III fails.

To the extent Plaintiffs are arguing that alleged violations of the federal Real Estate
Settlement Procedures Act ("RESPA™), 12 U.S.C. §§ 2601 through 2617, excuse Borrower's
performance of his obligation to repay the McKinney Loan, they are incorrect. First, the
alleged violations do not exist. Second, and perhaps more importantly, nothing in RESPA
vitiates a borrower's obligation to repay a debt.

Plaintiffs' RESPA allegations involve a purported failure to respond to a "qualified
written request” pursuant to 12 U.S.C. § 2605(e). That section permits a borrower to submit
written questions regarding the "servicing" of a loan. 12 U.S.C. § 2605(e)(1)(A). The term
"servicing" means "receiving any scheduled periodic payments from a borrower pursuant to the
terms of any loan." 12 U.S.C. § 1605(i). A qualified written request regarding loan servicing
must "include[] a statement of the reasons for the belief of the borrower, to the extent
applicable, that the account is in error or provides sufficient detail to the servicer regarding
other information sought by the borrower." 12 U.S.C. § 2605(e)(1)(B)i).

Contrary to Plaintiffs' assertions, the Kondaur Defendants appropriately responded to
each of the Borrower's various letters attempting to forestall foreclosure. The Kondaur

Defendants received the first such letter, titled "Written Notice of Loan Dispute" ("Dispute
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Notice") on August 17, 2009. [SOF §11] The next day the Kondaur Defendants responded in
writing to the Dispute Notice informing the Borrower that, infer alia, the "security interest in
your property remains intact and is fully enforceable." [SOF Y12] Subsequently, the Kondaur
Defendants received from the Borrower written correspondence dated August 18, 2009 and
titled "Notice of Loan Rescission" ("Rescission Notice"). [SOF §13] On August 24, 2009, the
Kondaur Defendants responded in writing to the Rescission Notice informing the Borrower
that: "[The right to rescind does not apply to 'a residential mortgage transaction' pursuant to
Regulation Z § 226.23(f)(1). A 'residential mortgage transaction' is defined by the Truth in
Lending Act in 15 U.S.C. § 1602(w) as a transaction in which 'a security interest . . . is created .
. - to finance the acquisition or initial construction of . . . [a] . . . dwelling." [SOF 914]

On August 20, 2009, the Kondaur Defendants received from the Borrower written
correspondence titled "Qualified Written Request, Complaint, Dispute of Debt and Validation
of Debt Letter, TILA Request” ("Servicing Request"). [SOF §15] The Servicing Request was
twenty-one pages long and contained almost two-hundred questions, virtually none of which
had to do with the servicing of the McKinney Loan, [SOF 9151 On September 21, 2009 the
Kondaur Defendants responded in writing to the Servicing Request and provided the Borrower
with true and accurate copies of: (1) the McKinney Note; (2) the McKinney Trust Deed; (3)
the payment history on the McKinney Loan; (4) the Final Settlement Statement generated when
the McKinney Loan was funded; and (5) the written notices sent to Borrower informing him
that the McKinney Loan had been assigned to Kondaur Capital. [SOF 16]

On December 26, 2009, the Kondaur Defendants received written corresponderice from
the Borrower dated December 24, 2009 ("December Letter") in which the Borrower claimed to

"have grave doubts to whom I am dealing with [sic]" and demanded to negotiate with the "Real
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Party in Interest." [SOF 18] On January 4, 2010, the Kondaur Defendants responded in
writing to the December Letter informing Borrower, inter alia, that: "As you are very well
aware , you have been working with Kondaur, the current Note Holder, fc;r the last six (or
more) months in order to resolve the delinquency of your mortgage." [SOF $19] Included with
the Kondaur Defendants' written response to the December Letter were copies of: (1) the
recorded McKinney Assignment; (2) the Dispute Notice; (3) the Kondaur Defendants' response
to the Dispute Notice; (4) the Servicing Request; and (5) the Kondaur Defendants’ response to
the Servicing Request, including all attachments thereto. [SOF 119}

In sum, although none of the Borrower's letters clearly identified any reasons that the
Borrower believed the servicing of the account to be in error, the Kondaur Defendants provided
the Borrower with copies of: (1) the McKinney Note; (2) the McKinney Trust Deed; (3) the
recorded McKinney Assignment; (4) the payment history on the McKinney Loan; (5) the Final
Settlement Statement generated when the McKinney Loan was funded; (6) and the written
notices sent to Borrower informing him that the McKinney Loan had been assigned to Kondaur
Capital. In spite of all the information supplied to the Borrower, he continued to feign
ignorance regarding Kondaur Capital's possession of the McKinney Note. Be that as it may,
Kondaur's responses fully satisfy its obligations under 12 U.S.C. § 2605(e).

Moreover, even if Plaintiffs could establish 2 RESPA violation, it does not vitiate the
Borrower's obligation to repay the McKinney Loan. As stated in 12 U.S.C. § 2615: "Nothing
in this chapter shall affect the validity or enforceability of any sale or contract for the sale of
real property or any loan, loan agreement, mortgage, or lien made or arising in connection with
a federally related mortgage loan." In short, the Borrower simply cannot use RESPA to evade

his obligation to repay the McKinney Loan.
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III. The Kondaur Defendants Have Not Committed Consumer Fraud.

Count IV of Plaintiffs' Complaint alleges a private action under Arizona's Consumer
Fraud Act. AR.S. §§ 44-1521 et-seq. "To succeed on a claim of consumer fraud, a plaintiff
must show a false promise or misrcpresentafion made in connection with the sale or
advertisement of merchandise and consequent and proximate injury resulting from the
promise." Kuehn v. Stanley, 208 Ariz. 124, 16, 91 P.3d 346, §16 (App. 2004). A plaintiff
must also establish detrimental reliance on the alleged misrepresentation. 7d.

Here the Kondaur Defendants are merely enforcing preexistihg instruments, specifically
the McKinney Note and the McKinney Trust Deed. As such, the Kondaur Defendants did not
sell or advertise anything to Plaintiffs. Thus, Plaintiffs' consumer fraud action fails from its
inception. |

Moreover, there is no evidence that the Kondaur Defendants made any
misrepresentations or false statements in their efforts to enforce the McKinney Note or the
McKinney Trust Deed. Nor is there any evidence that Plaintiffs relied, justifiably or otherwise,
to their detriment on any representations of the Kondaur Defendants. Indeed, Plaintiffs have
refused to enter into any agreement with the Kondaur Defendants. It is difficult to conceive
how Plaintiffs detrimentally relied on any statements by the Kondaur Defendants when
Plaintiffs have not entered into any agreements with the Kondaur Defendants,

IV.  Plaintiffs Are Not Entitled to Relief Under the Truth in Lending Act.

Plaintiffs' fifth cause of action seeks alternative relief of quiet title or damages under the
federal Truth in Lending Act ("TILA")., 15 U.S.C. §§ 1601 ez seq. TILA does not, however,
provide any basis for quiet title. Additionally, Plaintiffs' cause of action for damages for

alleged TILA violations is barred by the statute of limitations.
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A. The Borrower has no right to rescind under TILA.

Apparently, the Borrower seeks quiet title based on the limited right of rescission
codified in 15 U.S.C. § 1635. However, that section expressly exempts from rescission "a
residential mortgage transaction as defined in section 103(w)." 15 U.S.C. § 1635(e)(1).
Section 103(w) defines a "residential mortgage transaction" as: "a transaction in which a
mortgage, deed of trust, purchase money security interest arising under an installment sales
contract, or equivalent consensual security interest is created or retained against the consumer's
dwelling to finance the acquisition or initial construction of such dwelling." 15 US.C. §
1602(w). To the extent any clarification was necessary, the Federal Reserve Board has adopted
"Regulation Z," ,12 C.F.R. Part 226, pursuant to its authority under TILA See 15 U.S.C.
§1603. As made abundantly clear in Regulation Z: "The right to rescind does not apply to the
following: (1) A residential mortgage transaction," 12 C.F.R. Part 226.23(f)(1).

As noted above, the McKinney Loan was for the construction of a dwelling. As such,
the McKinney Loan is expressly excluded from the limited right of rescission included within
TILA® 15U8.C. § 1635(f)(1); 12 C.F.R. Part 226.23(f)(1). Thus, McKinney has no basis to
rescind the McKinney Loan or to seck quiet title based on TILA.

B. Plaintiffs’ claims for TILA damages are time barred.

Civil liability for TILA violations is governed by 15 U.S.C. § 1640. Under that section,
an action for damages must be brought "within one year from the date of the occurrence of the
violation." 15 U.S.C. § 1640(e). The date of the violation refers to the date “the loan

documents were signed.” Meyer v. Ameriguest Mortgage Co., 342 F.3d 899, 902 (9" Cir.

* The referenced Section 103(w) is codified as 15 U.S.C. § 1602(w).

355092

10




O 0 N Y B W e

NNNNNNN»—‘-—‘—-AM»—-HHHHH
o\lll-hu“'—‘o\o“\]o\u-hul\)’—‘o

2003).

The McKinney Loan documents were signed in February 2007. Consequently, any
action for damages under TILA expired in February 2008. The present lawsuit was not filed
until January 2010 and is, therefore, barred.

It is further worth noting that Plaintiffs' alleged TILA violations were not committed by
the Kondaur Defendants. As an assignee of the McKinney Note, the Kondaur Defendants can
be liable under TILA "only if the violation for which such action or proceeding is brought is
apparent on the face of the disclosure statement.” 15 U.S.C. § 1641(a). Plaintiffs have not
identified any specific TILA disclosure violations, much less shown that they were apparent on

the face of any TILA disclosure statements,

V. Plaintiffs are not entitled to relief under Home Owners Equity Protection Act.

Count VI of Plaintiffs' Complaint seeks quiet title or damages under the federal Home
Ownership and Equity Protection Act ("HOEPA"). 15 U.S.C. § 1639. However, HOEPA has
no application to this case. And, even if HOEPA applied it provides no basis for quiet title and
Plaintiffs' claim for damages is barred by the statute of limitations.

A. HOEPA is inapplicable.

HOEPA was adopted to supplement TILA by requiring additional disclosures in a
narrow class of mortgages defined in 15 U.S.C. § 1602(aa). 15 U.S.C. § 1639(a). As explained
in 15 U.S.C. § 1602(aa):

(1) A mortgage referred to in this subsection means a consumer
credit transaction that is secured by the consumer’s principal

dwelling, other than a residential mortgage transaction, a
reverse mortgage transaction, or a transaction under an open end

5 Even if rescission were possible, the Borrower would be required to return the proceeds of the McKinney Loan
as a condition of such rescission, 15 U,8.C. § 1635(b).
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credit plan, if—

(A) the annual percentage rate at consummation of the
transaction will exceed by more than 10 percentage points the
yield on Treasury securities having comparable periods of
maturity on the fifteenth day of the month immediately preceding
the month in which the application for the extension of credit is
received by the creditor; or

(B) the total points and fees payable by the consumer at or before
closing will exceed the greater of—

@) 8 percent of the total loan amount; or

(ii)  $400. (Emphasis added).
Thus, by its own terms, HOEPA does not apply to "residential mortgage transactions." As
noted above, 15 U.S.C. § 1602(w) defines a "residential mortgage transaction” as: "a
transaction in which a mortgage, deed of trust, purchase money security interest arising under
an installment sales contract, or equivalent consensual security interest is created or retained
against the consumer's dwelling to finance the acquisition or initial construction of such
dwelling."

Because the McKinney Loan was a residential mortgage transaction, HOEPA does not
apply. And, even if that were not the case, HOEPA does not apply because the McKinney
Loan was not a high interest loan under 15 U.S.C. § 1602(aa)(1)(A). Nor did the "total points
and fees payable by the consumer at or before closing” exceed "8 percent of the total loan
amount." 15 U.8.C. § 1602(aa)(1)(B). Indeed, the final settlement statement for the McKinney
Loan reflects total fees of $2,635.33 or less than 1% of the total loan amount.’ [SOF 91} This

is far less than the threshold amount required to trigger HOEPA disclosures under 15 U.S.C. §

€ To be precise, the total fees charged in connection with the McKinney Loan were 0.64% of the total loan amount
($2,635.33 + $408,458). [SOF 11]

355092
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1602(aa)(1)(B).

B. Plaintiffs have no right to rescind under HOEPA.

Even assuming arguendo that HOEPA applied, that statute contains no independent
right of rescission. See generally 15 U.S.C. § 1639. Thus, to the extent a rescission could be
justified based on'a HOEPA violation, it must be accomplished through the provisions of 15
U.S.C. § 1635. As discussed above, "residential mortgage transactions," such as the one at
issue here, are exempt from rescission. 15 U.S.C. § 1635(e).

C. Plaintiffs’ claims for HOEPA damages are time barred.

Like TILA, civil liability for HOEPA violations is governed by 15 U.S.C. § 1640. As
discussed above, an action for damages must be brought within one year of signing the loan
documents. 15 U.S.C. § 1640(¢). Consequently, even if Plaintiffs had HOEPA claims, they
expired in February 2008 almost two years before this action was filed.

V1. Plaintiffs Are Not Entitled to Relief Under the Fair Debt Collection Practices Act,

Plaintiffs' seventh cause of action alleges that they are entitled to quiet title or damages
for violations of the Fair Debt Collection Practices Act. 15 U.S.C. § 1692, Aécording to
Plaintiffs, such relief is appropriate because the Borrower disputed the debt and, according to
Plaintiffs, the Kondaur Defendants did not verify this disputed debt in accordance with 15
U.S.C. § 1692g(b). Given the Borrower's admission that he stopped making payments on the
McKinney Note, the feigned dispute over the debt was nothing more than a thinly veiled
attempt to forestall foreclosure. Be that as it may, the Kondaur Defendants adequately verified
the debt before proceeding with the Trustee's Sale.

Section 1692g(b), 15 U.S.C., states in pertinent part:

If the consumer notifies the debt collector in writing . . . that the

355092
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debt, or any portion thereof, is disputed, or that the consumer

requests the name and address of the original creditor, the debt

collector shall cease collection of the debt, or any disputed

portion thereof, until the debt collector obtains verification of the

debt...."
A debt collector satisfies its obligations under 15 U.S.C. § 1692g(b) if it provides the debtor
with a copy of his confract with the original creditor and evidence of non-payment of the debt.
Senftle v. Landau, 390 F.Supp.2d 463, 474 n.11 (D. Md. 2005).

As noted above, before proceeding with the Trustee's Sale, the Kondaur Defendants
provided the Borrower with copies of (1) the McKinney Note; (2) the McKinney Trust Deed;:
and (3) the payment history on the McKinney Loan. [SOF Y16] No further verification was
required, particularly considering that the Borrower acknowledges that he quit paying this debt.

Thus, there is simply no violation of the Fair Debt Collection Practices Act.

VII. The Kondaur Defendants Are Not Liable for Intentional Infliction of Emotional
Distress. '

Count IX of the Complaint alleges a claim for intentional infliction of emotional
distress. None of the conduct alleged in the complaint supports such a cause of action.
Under Arizona law:

The tort of intentional infliction of emotional distress requires
proof of three elements:

"[Flirst, the conduct by the defendant must be ‘extreme’ and
‘outrageous’; second, the defendant must either intend to cause
emotional distress or recklessly disregard the near certainty that
such distress will result from his conduct; and third, severe
emotional distress must indeed occur as a result of defendant's
conduct."

Citizen Publishing Co. v. Miller, 210 Ariz. 513, Y11, 115 P.3d 107, 111 (2005), quoting Ford v.

Revion, Inc., 153 Ariz. 38, 43, 734 P.2d 580, 585 (1987). Whether the alleged acts are

355092
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sufficiently extreme and outrageous to support an emotional distress claim must be determined
by "the court in the first instance, as society's conscience." Midas Muffler Shop v. Ellison, 133
Ariz, 194, 197, 650 P.2d 496, 499 (App. 1982). And, in the case of a creditor's conduct in
collecting a debt, "the courts have uniformly insisted that the creditor's conduct be clearly and
obviously excessive in order to sustain a cause of action; 'liability usually has rested on a
prolonged course of hounding by a variety of extreme methods." Id at 197-98, 650 P2d at
499-500, quoting W. Prosser, The Law of Torts § 12 at 57 (4" ed. 1971).

Had the Kondaur Defendants so desired, they could have foreclosed the Subject
Property on September 9, 2009, the original date of the Trustee's Sale. Instead, they repeatedly
postponed the Trustee's Sale in an effort to negotiate a resolution with the Borrower. [SOF 9]
Ultimately, the Kondaur Defendants offered to accept $238,750 in satisfaction of the
McKinney Loan. [SOF 410] The Borrower rejected that offer and now contends that the
Kondaur Defendants' previous willingness to forgive more than $160,000 of debt constitutes
intentional infliction of emotional distress, [SOF 110} The conduct ‘of the Kondaur Defendants
in postponing the Trustee's Sale and negotiating with the Borrower simply cannot be
characterized as extreme, outrageous, excessive, or prolonged hounding. To conclude
otherwise, would be to adopt, as law, the maxim that no good deed goes unpunished.

VIIL. The Kondaur Defendants Are Not Liable for Fraud,

Plaintiffs tenth cause of action makes non-specific allegations of fraud based on "certain
representations” that Plaintiffs claim were false. [See Complaint at §9224-25) These generic
allegations fail to state a claim for fraud by the Kondaur Defendants and the evidence simply

does not support such a claim,

355092
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"[TThere can be no actionable fraud in this jurisdiction without a concurrence of all the
elements thereof." Denbo v. Badger, 18 Ariz. App. 426, 428, 503 P.2d 384, 386 (1972). "The
elements of common law fraud are a material, false representation, scienter, the fraudfeasor's
intent to induce reliance upon the misrepresentation, the fraud victim's ignorance of its falsity,
his actual, reasonable reliance, and his consequent and proximate injury." Parks v. Macro-
Dynamics, Inc., 121 Ariz. 517, 520, 591 P.2d 1005, 1008 (App. 1979). Rule 9(b), Ariz. R. Civ.
P., requires a party alleging fraud to "state with particularity the circumstances constituting
fraud." Specifically, a plaintiff "must state the time, place, and specific content of the false
representations as well as the identities of the parties to the misrepresentation." Schreiber
Distrib. Co. v. ServWell Furniture Co., 806 F.2d 1393, 1401 (9th Cir. 1986); see also A.G.
Edwards & Sons, Inc. v. Smith, 736 F. Supp. 1030, 1033 (D. Ariz. 1989) ("mere conclusory
allegations of fréud will not suffice; the complaint must contain statements of the time, place,
and nature of the alleged fraudulent activities"); Lancaster Cmty. Hosp. v. Antelope Valley
Dist., 940 F.2d 397, 405 (9th Cir. 1991) (averments of fraud must be accompanied by the who,
what, when, where, and how of the misconduct charged). Fraud "may never be established by
doubtful, vague, speculative, or inconclusive evidence." Enyart v, Transamerica Ins. Co., 195
Ariz. 71, 77, 985 P.2d 556, 562 (App. 1998).

As noted above, Count X merely refers to "certain representations” without specifically
identifying them. While Count X incorporates previous allegations, none of those set forth any
particular representations of the Kondaur Defendants that Plaintiffs contend are false. Indeed,
Plaintiffs' chief issue with the Kondaur Defendants is an alleged failure to respond to a so-
called qualified written request or otherwise identify the holder of the McKinney Note.

However, as set forth above, the Kondaur did respond to the Borrower's letters, however

355092

16




NNNNNNNHMQ—I)—OI—‘HHHH)—A
O\M-‘BWNHO\DOO\!O\MJ;‘»)N'—‘O

characterized, and specifically sent the Borrower a copy of the recorded McKinney Assignment
identifying Kondaur Capital as the assignee of M&I's beneficial interest under the McKinney
Trust Deed. Thus, despite the Borrower's feigned ignorance, the identity of the holder of the
McKinney Note has been revealed to the Borrower for quite some time. In short, there were no
false representations to support a claim for fraud.

Even if Plaintiffs had otherwise adequately stated a claim for fraud, it is difficult to
imagine how they have been injured by any conduct of the Kondaur Defendants, The Borrower
has lived in the house on the Subject Property, constructed with the proceeds of the McKinney
Loan, for more than a year without paying anything. The fact that this arrangement cannot
continue does not amount to an injury. It is merely the natural consequence of a debtor's failure
to honor his promise to pay his debt,

CONCLUSION

Plaintiffs, and the Borrower in particular, are not entitled to take more than $400,000
for the construction of a house without repaying it. Yet that is exactly the object of this lawsuit.
Indeed, each cause of action alleged by Plaintiffs seeks to dismiss the Borrower's debt and
concomitant obligation to pay. Because there is no basis in fact or law for such a result,
Plaintiffs' Motion for Summary Judgment should be denied and summary judgment should be

entered in favor of the Kondaur Defendants and awarding the Kondaur Defendants their

355092
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reasonable costs and attorney’s fees against each of the Plaintiffs. A.R.S. §§12-341.01 and 12-
349,
RESPECTFULLY SUBMITTED February 22, 2010,

GUST ROSENFELD, P.L.C.

By: __/s/Robert M. Savage
Mark L. Collins

Robert M. Savage

Attorneys for Kondaur Capital Corporation,
Kondaur Venture X, LLC, and Kondaur
Capital Trust Series 2009-3

Original electronically filed and copy
mailed February 22, 2010 to:

Laura Sixkiller

GREENBERG TRAURIG, LLP

2375 E. Camelback Road, Ste 700
Phoenix, AZ 85016

Larry O. Folks

Kathleen Weber

FoLKS & O'CONNOR, PLLC
1850 N. Central Ave., Ste. 1140
Phoenix, AZ 85004

James McKinney

518 8. Wickiup Road
Apache Junction, AZ 85110

By: ___/s/Mary Ellen Shannon
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11 XYZ TRUSTS I-V,

RECEIVED
GUST ROSENFELD P.L.C.

One 8. Church Ave., Suite 1900 MAR 02 2010
Tucson, Arizona 85701-1627
Tel.: (520) 628-7070 LES
Fax: (520) 624-3849
By: Mark L. Collins, SB #003929

(mcollins@gustlaw.com)

Robert M. Savage, SB #020662

(rsavage@gustlaw.com)
Attorneys )f/‘or Defendants Kondaur Capital Corporation, ,
Kondaur Venture X, LLC, and Kondaur Capital Trust Series 2009-3

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA
JAMES McKINNEY, an individual , No. CV2010-090122
JAMES McKINNEY, an individual,
Plaintiffs,
KONDAUR DEFENDANTS'

Vs, SEPARATE STATEMENT OF FACTS

IN SUPPORT OF CONSOLIDATED
KONDAUR CAPITAL CORPORATION, | CROSS-MOTION FOR SUMMARY

a Delaware corporation; KONDAUR JUDGMENT
VENTURE X, LLC, a Delaware LLC; '
KONDAUR CAPITAL TRUST SERIES AND

2009-3, a Delaware statutory trust;
DEUTSCHE BANK TRUST COMPANY OPPOSITION TO PLAINTIFFS'
DELAWARE, a Delaware corporation; MOTION FOR SUMMARY
PAULA CHASTAIN, an individual; JUDGMENT

PETER BAI, an individual; FOLKS AND A
O'CONNOR, PLLC, an Arizona LLC;
SECURITY TITLE AGENCY, an Arizona (Hon. Karen Potts)
corporation; M&I MARSHALL AND
ILSLEY BANK, a Wisconsin corporation;
JOHN DOES and JANE DOES, husband
and wife; JOHN DOES and JANE DOES I-
X; ABC CORPORATIONS I-V; XYZ -
PARTNERSHIPS I-V; and ABC LLCs I-V;

Defendants.
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Pursuant to Rule 56, Ariz. R. Civ. P., the "Kondaur Defendants"’' submit the following
statement of facts:

STATEMENT OF FACTS

1. In February 2007, the Borrower borrowed $408,458.00 ("McKinney Loan")
from Defendant M & I Marshall & Iisley Bank ("M&I") for the construction of a house on the
Subject Property. [Attachment A] The final settlement statement for the McKinney Loan
reflects total fees charged in connection with that loan of $2,635.33 or 0.64% of the total loan.
amount (82,635.33 + $408,458). [Attachment A at §§2-4]

2. The McKinney Loan was evidenced by a Promissory Note signed by the
Borrower ("McKinney Note"). [Attachment B at Exhibit 2]

3. The McKinney Loan was secured by a deed of trust executed by the Borrower
("McKinney Trust Deed") encumbering the Subject Property. [Attachment B at Exhibit 4]
M&I was the named beneficiary under the McKinney Trust Deed. [Id.]

4, Beginning in February 2009, the Borrower stopped making the payments
required by the McKinney Note. [Attachment A at §7]

5. As a result of the Borrower's default, Defendant Folks & O'Connor ("Folks"), in
its capacity as trustee under the McKinney Trust Deed, mailed and recorded a Notice of
Trustee's Sale ("Sale Notice") on June 3, 2009, [Attachment C at §3] The "Trustee's Sale" was

originally scheduled for September 9, 2009, [Attachment C at § 3]

! The Kondaur Defendants consist of Kondaur Capital Corporation, Kondaur Venture X, LLC, Kondaur
Capital Trust Series 2009-3, Paula Chastain, and Peter Bai.
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6. On August 4, 2009, M&I assigned its interest in the McKinney Note and the
McKinney Trust Deed to Defendant Kondaur Capital Corp. ("Kondaur Capital™) by an indorsed
allonge ("McKinney Allonge") and an Assignment of Deed of Trust ("McKinney Assignment")
recorded on September 2, 2009. [Attachment B at 2] The original McKinney Note and
McKinney Allonge are in the possession of Kondaur Capital. [Attachment B at §2]

7. The assignment of the McKinney Note and the McKinney Trust Deed was also
disclosed to the Borrower through a written Notice of Assignment mailed to him in July 2009,
[Attachment A at 9]

8. . On August 8, 2009, the Borrower filed a lawsuit in Pinal County Superior Court
("Pinal Lawsuit") seeking to stop the Trustee's Sale. [Attachment B at §7]

9. Although the Borrower's request for a temporary restraining order was denied in
the Pinal Lawsuit, Kondaur Capital voluntarily and repeatedly postponed the Trustee’s Sale to
facilitate settlement discussions. [Attachment B at §8; Attachment D]

10.  The Kondaur Defendants offered to accept $238,750 in satisfaction of the
McKinney Loan. [Attachment A at §10} The Borrower rejected that offer. [Id.]

11.  On August 17, 2009, the Kondaur Defendants received from the Borrower
written correspondence titled "Written Notice of Loan Dispute" ("Dispute Notice").
[Attachment A at §12]

12.  The Kondaur Defendants responded in writing to the Dispute Notice on August
18, 2009 informing the Borrower that, inter alia, the "security interest in your property remains
intact and is fully enforceable." [Attachment A at §13]

13, Subsequently, the Kondaur Defendants received from the Borrower written

correspondence dated August 18, 2009 and titled "Notice of Loan Rescission" ("Rescission
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Notice"). [Attachment A at §14]

14, On August 24, 2009, the Kondaur Defendants responded in writing to the
Rescission Notice informing the Borrower that: "[TThe right to rescind does not apply to 'a
residential mortgage transaction' pursuant to Regulation Z § 226.23(f)(1). A ‘residential
mortgage transaction' is defined by the Truth in Lending Act in 15 U.S.C. § 1602(w) as a
transaction in which 'a security interest . . . is created . . . to finance the acquisition or initial
construction of . . . [a] . . . dwelling." [Attachment A at §15]

15. On August 20, 2009, the Kondaur Defendants received from the Borrower
written correspondence titled "Qualified Written Request, Complaint, Dispute of Debt and
Validation of Debt Letter, TILA Request” ("Servicing Request"). [Attachment A at §16] The
Servicing Request was twenty-one pages long and contained almost two-hundred questions
almost none of which had to do with the servicing of the McKinney Loan. [I1d.]

16.  On September 21, 2009 the Kondaur Defendants in writing to the Servicing
Request and provided the Borrower with true and accurate copies of: (1) the McKinney Note;
(2) the McKinney Trust Deed; (3) the payment history on the McKinney Loan; (4) the Final
Settlement Statement generated when the McKinney Loan was funded; (5) and the written

notices sent to Borrower informing him that the McKinney Loan had been assigned to Kondaur

{ Capital. [Attachment A at §17]

17. The last voluntary postponement of the Trustee's Sale occurred on December 15,
2009, at which time the Trustee’s Sale was rescheduled for January 5, 2010 at 9:05 AM.
[Attachment B at §8; Attachment C at §5] Although the Trustee's Sale was held on that date, a
trustee's deed has not yet been recorded. [Attachment C at §7)

18.  On December 26, 2009, the Kondaur Defendants received written
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correspondence from the Borrower dated December 24, 2009 ("December Letter") in which the
Borrower claimed to "have grave doubts to whom I am dealing with [sic]" and demanded to
negotiate with the "Real Part in Interest.” Attachment A at §18]

19.  On January 4, 2010, the Kondaur Defendants responded in writing to the
December Letter informing Borrower, infer alia, that: "As you are very well aware , you have
been working with Kondaur, the current Note Holder, for the last six (or more) months in order
to resolve the delinquency of your mortgage." ([Attachment A at §19] Included with the
Kondaur Defendants' written response to the December Letter were copies of: (1) the recorded
McKinney Assignment; (2) the Dispute Notice; (3) the Kondaur Defendants' response to the
Dispute Notice; (4) the Servicing Request; and (5) the Kondaur Defendants' response to the
Servicing Request, including all attachments thereto. [Id.]

RESPECTFULLY SUBMITTED February 22, 2010.

GuUST ROSENFELD, P.L.C.
By: __/s/Robert M. Savage
Mark L. Collins
Robert M. Savage
Attorneys for Kondaur Capital Corporation,

Kondaur Venture X, LLC, and Kondaur
Capital Trust Series 2009-3

Original electronically filed and copy
mailed February 22, 2010 to:

Laura Sixkiller

GREENBERG TRAURIG, LLP

2375 E. Camelback Road, Ste 700
Phoenix, AZ 85016
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Larry O. Folks

Kathleen Weber

FoLks & O'CONNOR, PLLC
1850 N. Central Ave., Ste. 1140
Phoenix, AZ 85004

James McKinney
518 S. Wickiup Road
Apache Junction, AZ 85110

By: ___/s/Mary Ellen Shannon
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dhen recorded mail to:

Recorded Cr5-C3
Iarry 0. Folks ‘ S’-C)O(? . g_f)?b( }Q)

C/C FOLKS & O'CONNOR, PLLC j AL

Suite 1140 PIN County, Arizona
1854 W, Central Ave.

Phoenix, AR B5004

NOTICE OF SUBSTITUTION OF TRUSTEE
{48363
The undersigned BENEFICIARY hereby appoints Laryy O. Folks, a
memi=2y 0f vhe State Bar of Avizona., of FOLKS & O'CONNOR, PLLC,
Suite 1140, 1850 N. Central Ave., Phoenix, AZ BS5004 {(Telephone #
Lz 262-22R%) as Successor Trustee, under that certain Deed of

Tr executed by James H McKinney, an unmarrvied man, as
THU Ei¥). 1n which Chicago Title Insurance Company 2500 S

Powe:r Rd STE 101 Mesa, AZ 85209 ig named as the TRUSTEE, and M &
1 Mavshall & llsley Bank is named as the BENEFICIARY. which said
Gwrest of Trust is dated February 7, 2007 and recorded on February

Poin lnsbyument Number 2007-017572, 1n Rinal County
svrzina and legally describing the trust properoy as:

PIEIT A RTTACHED HERETG AND MADE A PART HERECF
¥ TRUSTEE APFOINTED HEREIN QUALIFIES Al & TRUSTEE OF
'ED IN THE TRUSTEE'S CAPACITY AS a wmembor o2f the

State Bay of Arisona A8 REQUIRED BY ARIZONA REVISED STATUTES
SECTION 321 803, SUBSECTION A.

Dated this%fday "f%z.rz__._l _QLM

-
7%1 & 1lsley Bank
f g

]
B/ 0. Folka
cforney at Law

OTATE OF ARIZONA }
} ss. B Special Power of Attorney
Tounty of Mavicopa }

1
SUHSCRIBED, SWORN TO AND ACKNOWLEDGED before me this 2—3": day

) A~ Tug Y by Larry O. Folks, Attor
By Special Power of Attorney fo bie d
»11 hehalf of said corporatvion.

My commission expires _

TE N, McKinney, James H
Loan No, 098-00035662154-40000

JENNIFER MENGES
\ Notary Public - Arlzona
] & fAaricon. oty
oo My Com : M
S e
PPN SR TP PN

o vwVww]
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MCeKanney, James EXHIBIT "A"- Legal Description

Parcel A, of record of survey, recorded in book 17 of
surveys, page 041 and book 17 of surveys, page 205, records
©f Pinal County, Arirzona being the north half of the
norcheast quarter of the southeast guarter of the southwest
quarter of the southwest quarter of section 22, township 1
north, range B east, of the Gila and Salt River Base and
Meridian, Pinal County, Arizona; except all the soal, oil,
gag and other mineral deposits as reserved unto the United
dtates of American in the patent to said land.
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SECURITY TITLE AGENCY

When recorded return to: Recorded o5 A
Larry O. Folks __Q_C;‘(_‘C?w QCole0T
FOLKS & O'CONNOR. PLLC PraAL County, Arizona

Suite 1140
1850 N, Central Ave.
Phoenix, AZ 85004

NOTICE OF TRUSTEE'S SALE
H-834p3
Trustee Sale No: McKinney,James H Recorded: June 5, 2008
Loan Number: 098-00035662154-40000

fhe follovng feaally deseribed rust property will be sold. pursuant to the power of sale under that centamn Trust
Deed duted February 7. 2007, and recorded on February 9, 2007 in Instrument Number 207-017572. Recards of
Pinal County. Arvvand i public suction to the highest bidder at the main entrance to the Pinal ¢ ounty Superior
Court Building. 971 North Jason Lopes Cirele, Bldg A, Florence, AZ on September 9, 2000 31 9:084M of suid
dan.

LFGAL:

Parcel A of record of surves, recorded in Book 17 of surveys, page 041 and book 17 of surveys, page 205,
records of Pinal County, Arizona being the north hatf of the norsheast quarter ol the southeust quaster of the
sonthwest quarter of the southwest quarter af sevtion 22, township 1 north, range 8 cast, of the Gila and Salt
River Base and Meridian, Pinal County, Arizona: except all the soal, oil, gas and vther minerat deposiiy ay
reserved unto the United Suites of American in the patent to said lund,

The street address s purported to be:
Parcel # 103-04-057A
Apuche Junction. AZ, 85219

Fax Pareel Nomber 103-04-057A
Origivad Prncipal Balasice §© JU8.458.00

NAME AND ADDRESS OF

James H McKinney, sn unmurricd man
618 South Wickiup
Apache Junction, AZ 85219

Currenpt Qwner

James H McKinney, an uomarried man
618 South Wickiup

Apache Junction, AZ 85219

Bengeficiary
M & | Marshall & Hsley Bank
770 North Water Sireet

Milwaukee, W1 83202
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Current Trusiee
Larry O. Folks
Suite 1140

1850 N, Central Ave.

Phoenix, AZ 85004

Velephone Number: 682-262-2265
Sales Line: 480-807-1138

Dated June 3, 2009

Signaturc of Trustee

ANNER OF TRUSTEE QUALIFICATION
a member of the State Bar of Arizona, os required by
A.R.S, Scc, 33-803, Subsection A(2)
Trustee's Regulator: State Bar of Arizona

STATE 0F ARIZONA

8.

County of MARICOPA

{3 June 82009, betore me, the undersigned notary public, personally appeared Larry O. Folks, persanally kiown 1o
me for proved to me on the basiy of satistactory evidense) to be the person(s) whose name(s) is‘are subscribed to the
svithun instrument wid acknowledged (o me that e sheihey exectited the same in hisher their suthorized capacity{ies).
s thit by his Trer their signaturerst on the instrument the person(s) or the entity upon behalf of which the persen(y}
adcled. executed the instrument,

WITNESS my hand and official seal.

My commission expires December 3.2 Sl A N N

M sion Bvpices §
cembar G3, 2010

W NN TN T SN e

W Ly
Rt p

"4

Al persons whose interest in the Trust Property is subordinate in priority 10 that of the above described Deed of Trust
may be subject to having such subordinate interest terminated by this Trustee's Sale,
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The notice contained in this Statement is or may be an attempt
o oeilect a debt, and any information obtained will be used for

STATEMENT OF BREACH OR NON-PERFORMANCE

The following Breach or Non-Performance of that certain Deed of
Trust recorded under the Trust Deed executed by James H
MeKinney, an unmarried man, as Trustor({s), in which Chicago
Title Insurance Company 2500 § Power R4 STE 101 Mesa, AZ 85209
¥ named as Trustee, which Trust Deed dated February 7, 2007,
and recorded in Pinal County, Arizona, in Instrument Number
2007-017572, (che "Deed of Trust®) has occurred:

Failure to make the monthly installment due in the amount of
SU03%5.76, which became due on  1/01/2009 and all subgequent
uerailmencs  thereafter, along with all costs and fees,
cgether with all ovther defaults under the Deed of Trust,

v
.~

“he kenefiviary in said Deed of Trust has elected to sell or
cauge Lo be scld the property described in said Deed of Trust at
4 Tragtesas Sale in compliance with ARS  33-861 ET. SEQ.

fhig amounl principal balance {"the debrr is
s sv accvuing from the dave lant paid T
Cowhom Lhe debl is paid s M & I Marshall ¢ Tlsley
tror notifies tha Trustes who is Mt drny

in 3¢ days of receiving this novice that thesy
une the validity of the debt, or any portion therecof, the
ee will assume the debt iy valid, If the Debtor notifies
rugtee in writing within the 30 day period that the debt,
oY any pertion thereof is disputed, the Trustee will obtain a
vevificarion of the debt and a copy of such verification will
be mailled to the Debtor. If the Creditor named above is not the
sviginal Craditor, and if the Debtor makes a written request to
the Trastee within 30 days from receipt of this notice, the
nawe and address of the original Creditor will be mailed to the

Debrar by this office.
&jW ilsley Bank

M
By Q. Folks
orney at Law
By Special Power of Attorney

ursuant to A.R.S., 33-809(C)

I¥ YOUR INTEREST IN THE SUBJECT PROPERTY IS JUNIOR AND INFERIOR
TO THAT OF THE TRUST DEED BEING FORECLOSED, YOUR INTEREST IN THE
TRUST PROPERTY WILL BE TERMINATED BY THE TRUSTEE'S SALE

TE No. MeKinney, James H
Lodr Mo, ©98-00035662154-40000
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FOLKS & O'CONNOR, PLLC
1850 NORTH CENTRAL AVE, SUITE 1140

PHOENIX, ARIZONA 85004

(602) 262-2265

12
13
14
15
16
17

18

19

20

21y

2
23
24
25

26

Larry O. Folks, #012142
Kathleen A, Weber, #016076
FOLKS & O’CONNOR, PLLC
1850 N, Central Ave, #1140
Phoenix, Arizona 85004

602) 515-0129 :

weber@folksoconnor.com)
Attorneys for Defendant Folks &
OQ’Connor, PLLC

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF PINAL

JAMES McKINNEY, an individual, Case No.: CV200903764

Plaintiff,
V8 MOTION TO DISMISS BY
: DEF,ENDANT FOLKS &
KONDAUR CAPITAL O’CONNOR, PLLC
CORPORATION, a Delaware (Hon. William J. O’Neil)

corporation; et al.,

Defendants

Defendant Folks & O’Connor, PLLC (“Folks & ‘O’Connor”) hereby moves the
Court to dismiss me Complaint against it filed by Plaintiff James McKinney
(“Plaintiff’"), pursuant to Rule 12(b)(6) of the Arizona Rules of Civil Procedure on the
grounds that the claims: (i) are barred by A.R.S. § 33-807(E); (ii) lack sufficient facts to
state the claim in violation of Rule 12(b)(6), ArizR.Civ.P,, as ,'interpreted by Bell
Atlantic Corp, v. Twombly, 550 U.S. 544, 555, 127 S.Ct. 1955, 1965 (2007); (iii) fail to
comply with Rule 8(a) Ariz.R.Civ.P.; and (iv) fail to satisfy the heighté¢ned pleading
standard applicable to fraud allegations under Rule 9(b), Ariz.R.Civ.P. This Motion to
Dismiss is submitted pursuant Ariz.R.Civ.P. 7.1 and is supported by the following

Memorandum of Points and Authorities which is incorporated herein by this reference.




FOLKS & O'CONNOR, PLLC
1850 NORTH CENTRAL AVE, SUITE 1140

PHOENIX, ARIZONA 85004

(602) 262-2265

10
11
12
13
14
15
16
17
18
19
20
2]
22
23
24
25

26

MEMORANDUM OF POINTS AND AUTHORITIES

L FACTS ALLEGED IN THE COMPLAINT

On August 8, 2009, Plaintiff filed the Complaint commencing this action, Pinal
County Superjor Court Case No. CV200903764 (this “Action™). Plaintiffs assert tﬁe
following twelve causes of action against all defendants, including Folks & O’Connor:
Breach of Contract; Violation of Arizona Consumer Fraud Act (“ACFA”™); Violation of
the Truth in Lending Act, 15 U.S.C. § 1601 et seq. (“TILA™); Violation of Home
Ownership and Equity Protection Act, 15 US.C. § 1639 (“HOEPA™); Quiet Title under
AR.S. § 12-1102 et seq.; (vi) Violation of the Fair Debt Collections Practices Aot
(“FDCPA” ; Violation of the Arizona Assignm_ent and Satisfaction of Mortgage Law
and Invalid Deed of Trust Law under A.R.S. § 33-420 et seq.; Infliction of Emotional
Distress; Fraud-Misrepresentation and Conspiracy; Conversion/ Civil Theft; Violation

of the Uniform Commercial Code under AR.S. § 47-3100 et seq. and Arizona’s

-"Recording Statute; and Civil RICO under 18 U.S.C. § 1961-1968 (“RICO?),

The following is a summary of the allegations of the Complaint; which are
assumed to be true solely for the purpose of this Motion, On February 7, 2007, Plaintiff
obtained a loan in the amount of $408,458.00 (the “Loan™) from Defendant M&I
Marshall and Iisley Bank (“M&I”). Compl. 9§ 23-24. The Loan was secured By certain
property located in Apache Junction, Arizona (the “Property”) as evidenced by a Deed
of Trust dated February 7, 2007 (the “Deed of Trust”). Id. Plaintiff alleges that by letter
dated June 4, 2009 he rescinded a portion of the Loan pursuant to TILA., Compl. § 38.

“On June §, 2009, a Notice of Trustee’s Sale was recorded to commence a non-judicial

foreclosure of the Propetty. Compl. § 83. In July 2009, Kondaur Capital Corporation
(“KCC”) assumed the Loan. Compl. § 59. On August 17, 2007, Plaintiff sent KCC a




FOLKS & O'CONNOR, PLLC
1850 NORTH CENTRAL AVE, SUITE 1140

PHOENIX, ARIZONA 85004

(602) 262-2265

10
11
12
13

14

15

16
17
13
19
20
21
22
23
24
25

26

letter disputing the Loan debt and requesting verification of the debt, Compl, 49 91 and
137.!

The only factual allegation spéciﬁcally against Folks & O’Connor is that on June
5, 2009, Folks & O’Connor recorded the Notice of Trustee Sale. Compl. { 83, Based
upon this, Plaintiff alleges Folks & O’Connor: (i) breached their “Trusteeship”; (ii)'
conspired with M&I with the non-judicial foreclosure; (ii) lacks clean hands; and @iv) is
in breach, Compl, 9§ 44-48, 83. While these allegations are made in the body of the
Cbmplaint, no specific cause of action is asserted against Folks & O’Connor for acting
as trustee. '

The only cause of action specifically naming Folks & O’Connor is Count VII
regarding the FDCPA. Compl. 91 86-87, 134 and 141, Count VI asserts all of the
defendants violated FDCPA because Plaintiff sent KCC the August 17, 2009 letter and
KCC, Folks & O’Connor and M&I “failed and refused to stop collection of the debt.”
See Exhibit I; Compl. {§ 91 and 137-143, There is no allegation that the August 17,
2009 letter or any other communicatioti was sent to Folks & O’Connor under 15 U.S.C.
§ 809(b) to which Folks & O’Connor was obligatéd to respond under the FDCPA.
Based upon all of these alleged facts, Plaintiff’s Complaint asserts twelve causes of
action against all of the defendants, including Folks & O’Connor. Compl. §§ 92-199.

! Generally, the court may not consider any material beyond the pleadings in ruling on a
Rule 12(b)(6) motion. Hal Roach Studios, Inc. v. Richard Feiner & Co., 896 F.2d 1542,
1555 n. 19 (9" Cir. 1990); Lee v. City of L.A., 250 F.3d 668, 688 (9" Cir. 2001),
However, ““material which is properly submitted as part of  the complaint may be
considered on a motion to dismiss.” Branch v. Tunnell, 14 F.3d 449, 453 (" Cir.
1994), cert. denied, 512 U.S. 1219 (1994)(quoting Hal Roach Studios, 896 F.2d at 1555
n. 19), overruled on other grounds, Galbraith v. County of Santa Clara, 307 F.3d 1119
@™ Cir. 2002). Here, the Complaint attaches the Deed of Trust, Notice of Trustee’s
Sale, and August 17, 2009 letter from Plaintiff to KCC, as Exhibits A, H and 1, making
them part of the Complaint and fairly considered as part of this Motion to Dismiss.

3
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IL.  LEGAL ANALYSIS

A.  Standard for Motion to Dismiss

Rule 12(b)(6) permits dismissal of a claim either where that claim lacks a
cognizable legal theory, or where insufficient facts are alleged to support the plaintiff’s
theory. Balistreri v. Pacifica Police Dept, 901 F.2d 696, 699 (9™ Cir, 1988). In
resolving a Rple 12(b)(6) motion, the district court must construe the co}nplaint in the
light most favorable to the plaintiff and accept all ‘well-pleaded faciual allegations as
true. Cahillv. Liberty Mut. Ins. Co., 80 F.3d 336, 337-38 (9" Cir, 1996).

In order to survive a Rule 12(b)(6) motion, a complaint must allege “more than
labels and conclusions and a formulaic recitation of the elements of a cause of action[.]”
Twombly, 127 8.Ct. at 1964; Cleniens v Daimler Chrysler Corp., 534 F,3d 1017, 1022
Ca Cir. 2008)(“To avoid a Rule 12(b)(6) dismissal, a complaint need not contain

detailed factual allegations; rather it must plead ‘enough facts to state a claim to relief

that is plausible on its face[,]” quoting Twombly). A complaint must contain factual

allegations sufficient “to raise a right to relief above the speculative level, on the
assumption that all the allegations in the complaint are true even if doubtful in fact.”
Twombly 127 8.Ct. at 1965, “The pleading must contain something more . . . than ,

statement of facts that merely creates a suspicion [of] a legally cognizable right of
action.” Id., (quoting 5 C. Wright & A. Miller, Federal Practice and Procedure § 1216,
pp. 235-36 (3d ed. 2004)), Yadin Company, Inc. v. City of Peoria, 2008 WL 906730, * 4
(D. Ariz. 2008)(“The Supreme Court also explained that Rule 8 requires a ‘showing,’
rather than a blanket assertion, of entitlement to relief.”) (internal quotation marks
omitted). The heightened standard set in Twombly was to prevent unnecessary and
expensive pretrial discovery just to demonstrate the groundlessness of a plaintiff’s case

in complex litigation. /d.
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B. Folks & O’Connbr has been improperly joined as a party |

Dismissal is appropriate pursuant to the Rule 12(b)(6) standards set forth above
because Folks & O’Connor is not amenable to suit based on the mere fact that-Folks &
O’Connor acted as trustee to sell Plaintiff’s property. Mant to AR.S. § 33-807(E), a
trustee named as a defendant solely because of its role in the trustee’s sale must be
“immediately dismissed” and recover its costs and reasonable attorneys’ fees for being
improperly joined. Section 33-807(E) reads in full as follows:

The trustee [of a Deed of Trust] need only be joined as a party in legal
actions pertaining to a breach of the trustee’s obligations under this chapter
or under the deed of frust. Any order of the court entered against he
beneficiary is binding upon the trustee with respect to actions that the
trustee is authorized to take by the trust deed or by this chapter. If the
trustee is joined as a party in any other action, the trustee is entitled to be
immediately dismissed.and fo recover costs and reasonable atiorneys fees

Jrom the person joining the trustee,

A.R.S. § 33-807(E) (emphasis added).

The quoted language above provides Folks & O’Connor the express and
unambiguous right to dismissal. Plaintiff’s causes of action range from breach of
contract to RICO ‘but not one asserts a claim against Folks & O’Connor as trustee. A
trustee’s obligations relate to administration of the trustee’s sale. For example, the
trustee must give notice of the trustee’s sale (A.R.S. § 33-808), exccute and deliver the
trustee’s deed to the purchaser (A.R.S. § 33-811), and dispose of sale proceeds in
particular priority (A.R.S. § 33-812). A trustee has no obligations with respect to the
loan disclosures that Plaintiff alleges in the Complaint. _

Here, the only substantive allegation in the entire Complaint that references
Folks & O’Connor is Count VII regarding the FDCPA. Count VII asserts al} defendants
violated FDCPA because: (i) Plaintiff is a consumer; (ii) KCC sent Plaintiff a letter July
31, 2009 regarding the assignment; (iii) Plaintiff sent KCC a letter August 17, 2009
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_disputing the Loan debt and asking for verification of the debt; (iv) KCC and Folks &

O’Connor didn’t take “proper action”; and (v) KCC, Folks & O’Connor and M&I
“failed'and refused to stop collection of the debt.” However, there is no allegation that
Folks & O’Connor was acfin’g in any role other its role as trustee for the purposes of'the
non-judicial trustee’s sale. In addition, Plaintiff also alleges he only sent the August 17,
2009 letter to KCC requesting verification of the debt. Compl. 1§ 91 and 135-143, and
Exhibit I, There is no allegation that this or any other communication was sent to Folks
& O’Connor under 15 U.S.C, § 809(b) to which Folks & O’Connor was obligated to
respond under the FDCPA.

The Complaint shows that Plaintiff alone violated AR.S. § 33-807(E) and that

Folks & O’Connor is an impermissible defendant. Accordingly, as contemplated by
statute, the Court should grant this Motion to Dismiss and award Folks & O’Connor its
fees and costs. '

C.  Each cause of action against Folks & O’Connor must be dismissed

1. Count I: Breach of Contract

In an action on a contract, a plaintiff must establish the existence of a contract, jts
breach, and damages resulting from the breach. See Thunderbird Metallurgical, Inc. v,
Arizona Test Lab, 5 Ariz.App. 48; 423 P.2d 124 (App. 1967), Here, Plaintiff fails to
allege any contract exists between Plaintiff and Folks & O’Connor, how Folks &
O’Connor breached a ;:ontract with Plaintiff and what damages resulted. In sum,
Plaintiff failed to plead any elements of a breach of contract cause of action against
Folks & O’Connor and failed to comply with Rule 8(a). Therefore, Count I against
Folks & O’Connor must be dismissed. '
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2, Count IL Violation of ACFA

Plaintiff claims ali of the defendants violated ACFA by making representations
to Plaintiff “with the intent aﬁd purpose of inducing Plgintiff into signh;g an agreement '
for refinancing and did not provide the aﬁpropriate closing documents required by
Arizona and Federal Law.;’ Compl. § 98. Count II conspicuously fails to specifically
state Folks & O’Connor did anything fraudulent. Rather, the claim appears to be
directed solely at a party indﬁcing Plaintiff to enter into the Loan. Indeed, Plaintiff’s
ACFA claim fails on its face because it is woefully inadequate on the specifics required
under Ariz,.R.Civ.P, Rule 9(b) which include stating the “who, what, where, when and
how” the allegedly fraudulent conduct, Vess v. Ciba-Geigy Corp., USA, 317 F.3d 1097,
1106 (9™ Cir. 2003), Since Count II of the Complaint fails to comply with Rules 8(a)
and 9(b), the Complaint fails to state a fraud claim upon which relief may be granted
and must be dismissed as against Folks & O’Connor.

3. Count III: Violation of TILA

Plaintiff alleges in a conclusory fashion that Folks & O’Connor violated TILA.
TILA requires certain disclosures be made in connection with extending credit. 15
U.8.C. §§ 1601, et seq. The term “creditor,” however, is defined by TILA as a “person
to whom the debt arising from the consumer credit transaction is initially payable on
the face o the evidence of the indebtedness . ...” 15 U.S.C. § 1602(f)(1), (2) (emphasis
added). Folks & O’Connor is not a person or entity to whom the obligation is payable
on the face of the Note as referenced in the Deed of Trust attached to the Complaint as
Exhibit A. In addition, there is no allegation or even a suggestion in the Complaint that
Folks & O'Connor is a “creditor” or “assignee” within the TILA definition at any time
during the Loan transaction, Indeed, as a trustee, Folks & O’Connor is not a “credifor”
or “assignee” under TILA. Amendment of the Complaint to assert violations of TILA

would be futile. So the TILA claim should be dismissed with prejudice. Castro v,

7
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- Executive Trustee Services, LLC, Case No. 2:08-CV-02156-PHX-LOA at page 14 (Feb.

23, 2009)(foreclosure trusiee not “creditor” under HOEPA and TILA).

In addition, TILA claims are not valid defenses to a foreclosure action. See, e.g.,

‘Bank of New York v. Conway, 916 A.2d 130, 139 (Conn. Supp. 2006) (“failure to

comply with state and/or federal truth-in-lending requirements has been held not to
constitute a legal]y sufficient special defense in mortgage foreclosure actions™);

Grandway Credit Corp, v. Brown, 295 So.2d 714, 714 (Fla. Dist. Ct. App, 1974)
(“Further, we note that the Truth énd Lending statute provides for its own penalties
upon violation thereof (15 U.S.C.A. § 1640) and do&s not affect the validity or
enforceability of valid legal obligations”); First Citizens Bank & Trust Co. of 8.C. v.
Owings, 259 S.E.2d 747 (Ga. Ct. App. 1989) (“A violation of the Truth in Lending Act

would therefore constitute no defense to the foreclosure proceedings.”); Fleet Real

+ Estate Funding Corp, v. Smith, 530 A.2d 919, 915 (Pa. Super. Ct. 1987) (“Therefore, &

set-off for an alleged violation of the Truth-in-Lending Act cannot be asserted as a
couﬁterclaim in a mortgage foreclosure action.”), Here, Plaintiff asserted a TILA claim
to prevent the foreclosure sale. However, Count 1 of the Complaint is not supported
by TILA.,

_Furthermore, the statute of limitation for TILA claims is one year after a loan
closes. 15 U.S.C. § 1640(e). A damages claim.under TILA accrues, at the Jatest, when
the loan documents were signed. Conway, 916 A.2d at 139; Meyer v. Ameriquest
Morigage Company, 342 F.3d 899, 902 (9" Cir. 2003); Katz v. Bank of California, 640
F.2d 1024, 1025 (9" Cir. 1981). Here, the Loan was made on February 7, 2007, so
Defendant’s TILA claim had to be brought by February 7, 2008, over 18 months before
the Complaint was filed. Thus, the TILA claim is barred by 15 U.S.C. § 1640(¢). For
all of these reasons, Count III against Folks & O*Connor must be dismissed.
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4. - Count IV: Violation of HOEPA

Count IV of the Complaint asserts a cause of action against all of the defendants
for violation of HOEPA, However, HOEPA provides no independent cause of action.
HOEPA augments TILA with additional disclosure obligaftions and substantive
requirements for particular high-cost mortgages, See 15 U.S.C. § 1639. Not every loan
is subject to HOEPA. 15 U.S.C. § 1602(aa)(1). To state a claim for violation of TILA
based on HOEPA’s additional disclosure requirements, Plaintiff “must allege facts
supporting a conclusion that HOEPA applies to the loan at issue.” Marks v. Chicoine,
2007WL1056779 at *7-8 (N.D. Cal. Apr. 6, 2007) (dismissing HOEPA claim); see also
Emory v. Wells Fargo Bank, N.A., Case No. 2:05-CV—01485-PHX-NVW, 2006 U.S,
Dist, LEXIS 6817, at *17-18 (D. Ariz, Feb. 16, 2006) (granting summary judgment for

defendant where plaintiff failed to adequately allege that his loan was subject to

HOEPA). Because Plaintiff does not allege facts supporting the application of HOEPA
to the Loan, this claim must be dismissed.

Bven if the Court were to conclude that HOEPA applied to the Loan, from the
face of Plaintiffs Complaint, it appears Plaintiff’s action for violation of HOEPA is
barred by thc. statute of limitations. An action for damages under HOEPA must be
brought within one year of the violation. 15 U.S.C. § 1640(6); 12 CF.R. § 226.23;
Wherry v. All California Funding, 2006 WL 2038495, *2 (N.D, Cal. 2006) (citing In re
Community Bark of Northern Virginia, 418 F.3d 277, 305 (3“' Cir, 2005)).. Here, the
Complaint was filed more thdn 2'% years after the alleged violations of HOEPA.

And, even if HOEPA did apply to this case, Plaintiff offers no clues as to how or
why they believe Folks & O’Connor could be liable for any breach of HOEPA by any
other defendant, Therefore, the Complaint fails to state a claim against Folks &
O*Connor for any violation of HOEPA, and this claim must be dismissed pursuant to
Rule 12(b)(6).
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5. Count V: Quiet Title
Plaintiff's Count V asserts a claim for quiet title against all defendants, Compl.
" 123-1'32. Plaintiff alleges that the “Defendants” allege they are the holder and owner
of the Promissory Note and Deed of Trust on the Property but that “No Defendant
whatsoever is a Holder in Due Course in the transaction,” There are no specific
allegations about Folks & .O’Connot’s claims to the Property and the exhibits to the
Complaint do not support such a claim. Plaintiff’s failure to specify claims against Folks
& O’Connor violates Rule 8(a); therefore, Count V should be dismissed.
6.  Count VI Violation of FDCPA?
Count VII asserts the defendants violated FDCPA because: (i) Plaintiff is a
consumer; (if) KCC sent Plaintiff a letter July 31, 2009 regarding the assignment; (iii)

-Plaintiff sent KCC a leter August 17, 2009 disputing the Loan debt and asking for

verification of the debt; (iv) KCC and Folks & O’Connor didn’t take “proper action”;
and (v) KCC, Folks & O’Connor and M&i “failed and refused to stop collection of the
debt.” Here, there is no allegatioﬁ that Folks & O’Connor was acting in any role other
its role as trustee for the purposes of the non-judiciai trustee’s sale. Plaintiff also alleges
he only sent the August 17, 2009 letter to KCC requesting verification of the debt.
Compl. {1 91 and 137, and Exhibit I There is no allegation that this or any other
communication was sent to Folks & O’Connor under 15 U,S.C. § 809(b) to which Folks
& O’Connor was obligated to respond under the FDCPA. For all of these reasons, the
FDCPA claim must be dismissed as against Folks & O’Connor,

7. Count VIII: Violation of Arizona Assignment and Satisfaction
of Mortgage Law

Count VIII appears to assert a claim under AR.S. § 33-420(A) that false

documents were recorded after Plaintiff “rescinded” the loan documents under TILA §

* Plaintiff’s Complaint skips Count VI and labels the sixth cause of action as Count VII,
10 |
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1635 and “voided” the Deed of Trust. The Court’s August 9, 2009 Minute Entry found
there wés no rescission, However, even if there was a rescission, Plaintiff has not stated
any claim against Folks & O’Connor in combiiance with Ruie 8(a). As such, Count VIII
should be dismissed for failure to state a claim for which relief may be granted,
8. Count IX: Infliction of Emotional Distress
The elements of a cause of action for intentional infliction of emotional distress
(“IED”) are;

{FJirst the conduct by the defendant must be “extreme” and “outrageous™;
second, the defendant must either intend to cause emotional distress or
recklessly disregard the near certainty that such distress will result from his
conduct; and third, severe emotional distress must indeed occur as a result
of defendant’s conduct.

Ford v. Revion, Inc., 153 Ariz. 38, 43, 734 P.2d 580, 585 (1987) (citing Restatemgnt'
(Second) of Torts § 46(1) (1965) (emphasis in original).

The trial court determines whether the acts at issue are sufficiently outrageous to

. state a claim. for relief, however if reasonable minds could differ about whether the

conduct is sufficiently outrageous, the issue should be decided by a jury. Mintz v, Bell
Atlantic Sys. Learning Int’l, Inc., 183 Ariz. 550, 554, 905 P.2d 559, 563 (App. 1995).
To recover for the this tort, the plaintiff must show that the defendants conduct was “so
outrageous in character, and so exireme in degree, as to go beyond all posgible bounds
of decency, and to be regarded as atrocious and utterly intolerable in a civilized
community.” Clyff'v. Farmers Ins. Exchange, 10 Ariz. App. 560, 562, 460 P.2d 666,
668 ( 1969) (quoting Restatement (Second) of Torts § 46 cmt. d). '

Relevant factors for the court to determining what is “outrageous™ include: (i) the
defendant’s knowledge that plaintiff is particularly susceptible to emotional distress; (ii)

whether defendant’s conduct was privileged or defendant had a legitimate business

11
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purpose for its conduct; and (iii) whether defendant abused a position or relationship
with plaintiff. Mintz; Restatement (Secbnd) of Torts §§ 46 comments ¢, fand g (1965).

The alleged conduct at issue here is not so outrageous that it goes beyond all
bounds of decency. There is no allegation or basis to allege that Plaintiff was
susceptible to emotional distress or that Folks & O’Connor was aware that, In addition,
as shown by the Notice of Trustee’s Sale attached to the Complaint, Folks & O’Connor
acted solely as trustee for a non-judicial foreclosure and had a legitimate business
purpose for its conduct, Furthermore, there is no allegation or basis to allege that Folks
& O’Connor had a special relationship with Plaintiff that it abused. But most important,
regardless of the truth of Plaintif’s allegations about Folks & O’Connor, Folks &
O’Connor’s alleged conduct does not r'ise to the level of “outrageous” and “extreme” to
Justify a claim for IIED. See, e.g Mintz, 183 Ariz. at 554-55, 905 P.2d at 563-64 (trial
court properly dismissed IIED claim alleging failure to promote motivated by sex
discrimination or retaliation—while conduct appeared callous and insensitive, it was not
sufficiently extreme and outrageous to state a claim for IIED); Johnson v. McDonald,
197 Ariz. 155, 3 P.3d 1075 (App. 1999) (where plaintiffs’ claimed IIED based on
published false information, trial court properly dismissed IIED claim because conduct
was not outrageous and extreme). For all of these reasons, Count IX against Folks &
O’Connor should be dismissed. _

9, Count X: Fraud-Misrepresentation and Conspiracy

Plaintiff’s fraud claim is based upon the assertion that all the “Defendants made
certain representations and omissions to Plaintiff” Compl. § 167. The only
“representations” by Folks & O’Connor referenced in the Complaint is the Notice of
Trustee Sale attached as Exhibit H to the Complaint. Compl. Y 83, The Complaint also
states Folks & O’Connor sent Plaintiff several letters, but aside from the Notice of

Trustee’s Sale, Plaintiff fails to identify any such letters or details about the letters.

12
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Plaintiff's fraud claim fails on its face because it is woefully inadequate on the
specifics required under Ariz. R.Civ.P. Rule 9(b) which include stating the “who, what,
where, when and how” the allegedly fraudulent conduct occurred. Vess, 317 F.3d at

1106, The Complaint conspicuously fails to specifically state what Folks & O*Connor

did, when, where and how such conduct was f‘raudulqnt. Since Count X of the

Complaint fails to meet the requirement to plead fraud claims with specificity, as
mandated under Rule 9(b), the Complaint fails to state a fraud claim upon which relief
may be granted and Count X against Folks & O’Connor must be dismissed,

10.  Count XI: Conversion/Civil Theft

Conversion is a cause of action applicable to personal property. Huskie v. Ames

Bros. Motor & Supply Co., Inc., 139 Ariz. 396, 402, 678 P.2d 977, 983 (App. 1984).
Real property interests cannot be converted b‘ecause they are not chattel. ;S#awbe}'ry
Water Co. v, Paulsen, 220 Ariz, 401, 407, 207 P.3d 654, 660 (App. 2008). Count XI
alleges all Defendants intentionally seized Plaintiff's beneficial vse of his real property.
Compl. § 178. Count XI should be dismissed because it fails to allege any wro;ngdoing
by Folks & O’Connor speciﬁcally as required by Rule 8(a) and because Plaintiff’s
Property cannot form the basis of a conversion claim,

11, Count XII: Violation of UCC

Arizona law, set forth in its version of the Uniform Commercial Code on

negotiable instruments, A.R.S. §§ 47-3301 er seq. and 3104, provides that a note

qualifying as a negotiable instrument can be enforced by a “holder of the instrument” or
a “nonholder in possession of the instrument who has the rights of a holder or a person
not in possession of the instrument who is entitled to enforce the instrument. . . .”
AR.S. §§ 47-3301, 47-3104(B) and (E). According to the Complaint, the holder in due
course argument is directed toward the original lender, M&I, and its ass'ignee, KCC.

There is no allegation of wrongdoing by Folks & O’Connor. Count XII fails to comply

13




FOLKS & O'CONNOR, PLLC
18560 NORTH CENTRAL AVE, SUITE 1140

PHCENIX, ARIZONA 85004

{602) 262-2265

10
1!
12
13

14

16
17
18
19
20
21
22
23
24
25

26

with Rule 8(a) to afford Folks & O’Connor “fair notice of the nature and basis of the
claim” asserted against it. Therefore, Count XI against Folks & O’Connor should be
dismissed pursuant to Rule 12(b)(6).

12. Count XIII; RICO

The clements of a federal civil RICO claim are “(1) conduct (2) of an enterprise
(3) through a pattern (4) of racketeering activity (known as ‘predicate acts’) (5) causing
injury to the plaintiff’s ‘business or property.”” Lacy v. County of Maricopa, 2008 WL
312095 at *2 (D. Ariz. 2008) (citing Grimmett v, Brown, 75 F.3d 506, 510 (9" Cir.
1996)); Sedima, S.P.R.L. v. Imrex Co., Inc. 473 U.S, 479, 496, 105 S.Ct. 3275, 3285
(1985). “Illegal activities that constitute predicate acts for federal RICO liability are
identified in 18 U.S.C. § 1961(1).” Lacy, é008' WL 312095 at *2, A pattern of
rackefcering requires at least two acts of racketeering activity, 18 U.S.C, § 1961(5).

A plaintiff pleading a federal RICO violation must allege a violation of one of
the four sub-sections of 18 U.8.C. § 1962, Here, it is unclear what Plaintiff bases iis
RICO claim upon, Plaintiff references “conspiracy”, “concerted and predetermined
acts” and “enterprise” with an alleged fraud “of intentional nondisclosure, material
representation, and creation of incomplete and fraudulent loan documents.” Compl. Y
191-192.

Like all fraud claims, fraud must be pled with particularity, “The Ninth Circuit
has held that allegations of predicate acts under RICO must comply.with Rule 9(b)’s
specificity requirements.” U.S. Concord, Iné. v. Harris Graphics Corp., 757 F.Supp.
1053, 1061 (N.D. Cal. 1991) (citing Schreiber Distributing Co. v. ServWell Furniture
Co., 806 F.2d 1393, 1400-01) (9™ Cir. 1986). In addition to pleading the time, place and
manner of each act of fraud, a plaintiff must also specify the role of each defendant in
the fraud or other criminal acts identified in § 1961(1). Lancaster Comm'unz'ty Hospital
v. Antelope Valley Hospital Dist., 940 F.2d 397, 405 (9% Cir, 1991).

14
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It is insufficient for a plaintiff to simply allege a mass of acts of wrongdoing
thhout expressly identifying which acts constitute “predicate acts” purportedly
supporting a federal RICO claim. See Laron, Inc. v. Construction Resource Servs., LLC
et al, No. 07-0151-PCT-NVW, 2007 WL 1958732 at *5 (D. Ariz. July 2,
2007)(dismissing RICO claim where predicate acts relied upon by plaintiff were not
sufficiently alleged); Savage v. Council on American-Islamic Reléz‘ions, Inc., 2008 WL
2951281 at *14 (N.D, Cal. July 25, 2008). .

Here, the Complaint does not come close to meeting the pleading threshold. The
Complaint and Count XIII do not mention any action by Folks & O’Connor which
supports the RICO claim. Specifically, Plaintiff has not adequately pled the specifics of
any fraud as to Folks & O’Connor’s part in the alleged “conspiracy”. Count XIII of the
Complaint fails to meet the particularity requirements that RICO claims and Rule 9(5)
mandate. In addition, Plaintiffs have not pled any criminal activity. '

Folks & O’Connor and this Court are not required to guess at what Plaintiff is
attempting to allege. Due to RICO’s quasi-criminal nature, it is vital in a civil RICO suit |
to “flush out frivolous RICO allegations at an early state of litigation.” Wagh v. Metris
Dz‘re'ct, 348 F.3d 1102, 1008 (9" Cir. 2003), overruled on other grounds, Odom v.
Microsoft Corp., 486 F.3d 541, 551 (9™ Cir. 2007). Therefore, based on Plaintiffs
complete lack of factual support for his RICO claim against Folks & O’Connor, and the

non-specific manner in which it was pled, Count XIII should be dismissed as to Folks &

O’Connor,

WHEREFORE, for all of the foregoing reasons, Folks & O’Connor, PLLC
respectfully requests that the Court dismiss all counts of Plaintiff’s Complaint against it
with prejudice pursuant to Ariz.R.C.P. Rule 12(b)(6) and award Folks & O’Connor its
attorneys’ fees and costs in accordance with A.R.S, § 33-807(E).
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RESPECTFULLY SUBMITTED this 19" day of October, 2009.

ORIGINAL of the foregoing filed
this 19" day of October, 2009, to;

Clerk of the Pinal County Superior Court

971 N. Jason Logaez Circle, Building A
Florence, AZ 85232 '

COPY of the foregoing hand-delivered
this 19™ day of October, 2009, to:

Hon, William J. O’Neil

Pinal County Superior Court

971 N, Jason Log:ez Circle, Building A
Florence, AZ 85232 i

COPY of the foregoing mailed
via first-class mail this 19" day
of October, 2009, to:

James McKinney

618 S, Wickiup Road
Apache Junction, AZ 85119
Plaintiff; pro per

AR, Employee of Folks & Q'Connor, PLLC

16

FOLKS & O’CONNOR, PLLC

By Jotiuloon Algts,

Larry O, Folks - = =

Kathleen A. Weber

Suite 1140

1850 North Central Avenue

Phoenix, AZ 85004
Attorneys jor Defendant Folks &
Q’'Connor, PLLC '
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JAMES MCKINNEY

6188, WICKIUPROAD

APACHR JUNCTION, ARIZONA 85119 :
(602) 717-7502 R
PRO PER (SELF REPRESENTED LITIGANT) .{. )

IN THE SUPERIOR COURT OF ARIZONA =~

e

MARICOPA COUNTY
JAMES McKINNEY, an individual, CASENO.:
Plaintiff,
Vs
PLAINTIFF’S APPLICATION FOR

KONDAUR CAPITAL CORPORATION, a TEMPORARY RESTRAINING ORDER,
Delaware Corporation; KONDAUR VENTURE | PRELIMINARY and PERMANENT

X, LLC; an Delaware LLC; KONDAUR INJUNCTION and ORDER TO SHOW
CAPITAL TRUST SERIES 2009-3, 2 Delaware | CAUSE.

Statutory Trust; DEUTSCHE BANK TRUST

COMPANY DELAWARE, a Delaware (Ex Parte Emergency Application)
Corporation; PAULA CHASTAIN, an individual;f

PETER BAl, an individual; FOLKS AND Assigned to:
_O’CONNOR, PLLC, an Arizona LLC;

SECURITY TITLE AGENCY, an Arizona
Corporation; M & X MARSHALL AND
ILSLEY BANK, a Wisconsin Corporation; JOHN
JONES and JANE DOR JONES, husband and
wife, JOEIN DOES and JANE DOES I-X; ABC
CORPORATIONS I-V; and XYZ
PARTNERSHIPS I-V; ABC LLCS I-V, XYZ
TRUSTS I-v;

Defendants,

Plaintiff JAMES MCKINNEY, moves the Court, pursuant to Rule 65(d), ArizR.Civ.P., to
issue a Temporary Restraining Order, restraining and enjoining Defendants, their attorneys, officers,
agents, employees, and any and all other persons in, active concert or participation with them, from the
acts and conduct as more fully defined below. Plaintiff further moves this Court to issue an Order to
Show Cause why a Preliminary and Permanent Injunction should not issue.
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This Application is supported by the Points and Authorities included here and the pleadings
and motions filed in this case.

Above Defendant’s “Kondaur” and “Folk and O’Connor;a” illegal lack of standing
pursuant o A.R.S. 47 § 3302 and Rules of Civil Procedure 1 & 17(a) are the primary cause of
this emergency and permanent application, thwarting otherwise irreparable harm and injury to
Plaintiff from this lack of A.R.S. 47 § 3302 standing.

JURISDICTION AND VENUE

1. This Court has jurisdiction over the matters related to the emergency, injunctive,
provisional, and equitable relief sought herein, pursuant to the agreements of the parties
referenced below.

2. Venue is proper pursuant to Arizona Revised Statutes § 12-401, et seq.

3. The transaction was originated within Maricopa County, Arizona.

4 The parties herein are subject to cextain contractual obligations that are the
subject of this litigation,

5. This action is brought, for among other purposes, to restrain and enjoin the
Defendants, their agents, employecs, representatives, lawyers, directors and officers, from
taking any action to {mprbperly transfer, dispose of, or use the property of Platntiff to foreclose
and gain possession of Plaintifi’s Property.

6. All exhibits are true and cotrect, attached hereto, and incorporated herein.

i
/"
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BACKGROUND AND PARTIES

7. Plaintiff James McKinney has a primary home at 618 S. Wickiup, Apache
Junction affected by Defendants actions in Maricopa County, Arizona, with a note once
originated and serviced by M& I Bank. On information and belief, M & I Bank had originated
this note in February 2007 for an unknown third party, and previously had scrviced it as well
until circa August 2009,

8. Previously, from March to May 2009, upon continued administrative discovery
of regulatory violations, mistepresentations, and matetial breaches, Plaintiff disputed and
rescinded the Note. During that tite-period, employees of M & I Bank had advised retired
Plaintiff to quit making payments “to qualify for a loan modification” they were proffering.
Plaintiff in good faith followed the advice of servicer M & T Beuk, yet they denicd any
teasonable, HO.E.P.A, compliant modification ayd institated a Notice of Trustee Sale instead.

9.  Plaintiff later discovered that only approximately 4% of loans are actually cver
modified in the United States, so M & I's inducements to retired Plaitif were absurd.

10.  Also on information and belief, M & I bank was a servicer, whoily unable as a
non-Real Party i Interest to actually contract into loan negotiations and modifications with
Plaintiff, in the first place. On information and belief, this non-ability to contract problem as a
non-owner is nationwide with most ‘seouritized” loans in the United States by debt collector

servicers who are not Real Parties in Interest.
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1. M & I Bank’s inducements and advice to Plaintiff 1o default were unnecessary,
wisleading, fraudulent, and damaging to Plaintiff, M & I bank repeatedly violated R.E.S.P.A.,
H.O.EP.A., F.D.CP.A, avd F.C.R.A, during their servicing era,

12, Inany case, M & I reportedly Jater sold® this defaulted dishonored note to some
foreign corporate entity with the name Kondaur in its title, as noted below.

13.  Asnoted earlier, Defendants Kondaur Capita] Corporation; Kondaur Venture X,
LLC; Kondaur Capital Trust Series 2009-3 (hereinafter also “Kondaur™), and Defendants Folks
and O’ Connor (hereinafter also “Folks™) are the primary subjects of this T.R.O., and Plaintiff’s
request for permanent injunction during the adjudication of this case,

14.  Like previous servicer M & I Bank, Defendant servicer Kondaur has repeatedly
refused to follow R.E.S.P.A. federal disclosure law within 12 U.S.C. Section 2605(), in
disclosing the relationship of and between the various Kondaur forcign enmtities, LLCs,
Corporations, and offshore Trusts registered in the state of Delaware to Plaintiff, even though
Kondaur themselves claim the legal responsibility to do so right fn their own introductory letter
(Exhibit A, July 31% letter paragraph 10)

15. There are 44 forcign to Arizons, corporate entitics incorporating the pame
“Kondaur” related to these Defendants srepistered in the state of Delaware, (Exhibit B)

16. 43 of these 44 forcign entities are not registered to do business in Artizons, yet 3
of them claim a relationship with Plaintiff, and more importantly to his recorded property
rights. (Exhibit A). |
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17. Three of the 44 Kondaur emities: Kondaur Capital Corporation; Kondaur
Venture X, LLC; and Kondaur Capital Trust Series 2009-3 appear in two notice papers sent to
Plaintiff dated August 4%, 2009 and July 31%, 2009, (Exbibit A).

18.  Only one of the three Kondaur entitics, “Kondaur Capital Corporation™ is
properly registered to do business in the state of Axizona.

19.  Kondaur Capital Corporation; Kondaur Venture X, LLC; Kondaur Capital Trust
Series 2009-3 have purposely, maliciously, and recklessly kept Plaintiff in the dark for 160
long unnecessary days, as to which Kondaur corporate entity if any, actually claims and proves
ownership of the Note and Deed of Trust. Their own July 31%, 2009 specifically states they
had 60 business days to answer. (Exhibit A, July 31* letter, paragraph 10),

20.  Later in December 2009, Kondaur Capital Corporation employes Peter Bai told
Plaintiff McKinney, that Kondaur Capital Corporation was indeed not a servicer of the loan,
but quote an “asset manager”. '

21.  This jnducement fo Plaintiff was a wire fraud upon Plaintiff by Kondaur Capital
Corporation.

2. The July 31%, 2009 letter sent to Plaintiff earlier by Kondaur Capital
Corporation, clearly states that Kondaur Capital Corporation is a RES.P.A, *servicer’ of the
loan, also known in law as a F.D.CP.A. §1692 debt collector, clearly contradicting the
December wire-fraud statement (Exhibit A, July 31™ lettex).

23.  Neither a debt collector nor a sesvicer is an owner of a nots.

24.  Therefore Kandaur Capital Cotporation as non-owuer servicer is a commission-
based agent-contractee, with an unclarified or unknown third party.
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25. In Kondaur's August 4™ 2009 letter, Defendant Kondaur Capital Corporation
claims to have received a ‘sold’ or “transferred’ previously overdue, defaulted, dishonored
mortgage note from M & I Bank with the defaulted facc amount of $468.500. (Exhibit A,
August 4%, Letter).

26. Defendants “Kondaur Capital Corporation™, some unclear non-registered
Kondaur entity, and Power of Attomey “Folks” are attempting to illegally foreclose the
Plaintiff’s property, regardless to their absolute lack of standing to do so, as described below.

27.  Neither defendants Kondaur, nor Defendant Folks and O*Connor are a Holder in
Due Course to the Note and Deed of Trust, pursuant to A.R.S. 47 § 3302.
28, Defendant Kondaur shamelessly advertises to regulation-violating banks like

| servicer M & I Bank, that Kondaur purposely and secks out and ‘buys’ loans with *hyper-

defanlt’, ‘regulatory violations’ and unbelievably, ‘origination fraud’, (Exhibit C).

29, Kondaur’s website homepage at www.kondaur.com/home.aspx is prima facie
evidence that Kondaur bad full ‘knowledge™ that they were buying ldans with default,
dishonor, and/or defect aud or fraud, in contrast to the opposite basic foundational clements
required by A.R.S. 47 § 3302. (Exhibi¢ C).

30.  Defendant Kondaur attempted to cover up their purchases of loans with
regulatory violations aud origination fraud, by politely re-labeling them ‘scratch & dent’
mortgages, in their edvenised inducements for non-Holder in Due Coursc Joans. Kondaur
Capita) Corporation’s CEO Joe Daurio stated in April of 2009:
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" loan is scratch-and-dent for any of the following three reasons: loan
performance - the loan is either in defoult or was previously in default; a loan
where a regulation was violated in the origination process; or for underwriting
reasons that involved fraud.” (Exhibit D- “Scratch-and-dent Loan Market
Offers Outlet”),

31, Kondaw’s April 2009 ‘Scratch-and-dent® *Kondaur News® is prima facie that
Koundaur had full ‘knowledge’ that they were buying loans with default, dishowior, and/or defect
and or fraud in violation of A.R.S. 47 § 3302, including PlaintifP's.

32. On information and belief, Kondaur has purchased 28,000 mortgage notes
throughout the country with regulatory violations and origination fraud, including Arizona,
including this Note, and involving the direct subject property of this application.

33.  Defendant corporation(s) Kondaur Capital Corporation knew that buying Joans
with regulatory violations and origination fraud negates the Note per AR.S. 47 § 3302, for lack
of a valid Holder in Due Course.

34, Defendant Kondaur continued this risky illegal bebavior in Arizona due to the
large extraordinary profits derived from it. (Exhibit D, Kondsur News page 1°.... buying loans
at huge discounts....”).

35. On information and belief, Kondsur average purchase price of a Note with
regulatory violations is 23 cents on the $1.00 of the defauited *face value’ of the note.

36. This gross profit from buying Wllegally originated loans at this ratio; is 4 to 1 -
within just a few months time, nccessary fo complete a 90-day non-reviewed, non-judicial
foreclosure.

37.  Defendant Kondanr assumed the risk of this illegal behavior in theis business
model, as the few losscs such as PlaintifPs contested note, are made up through the profits of
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the estimated (95%) remainder of unchallenged loans that are foreclosed on, from least
sophisticated, unrepresented, financially-strapped consumers,

38.  Kondaur hoped that this Plaintiff consumer would collapse from exhaustion into
this undisputed category; and in Awgust 2009 offered Plaintiff a $5,000 cash brike to drop
PlaintifP’s claims of regulatory violations and origination frand, telling Plaintiff to abandon his
claims and “get on with your life ",

39. Kondaur's enterprise scheme is to abuse the Arizona non-judicial nop-reviewed
foreclosure process to further “clearing title” for previous violators’ mistakes. This works to
unlawfully yet efficiently and cheaply ‘quict title’ in 95+% of the regulatory-deficient, non-
Holder in Due Course notes that Kondaur *assumes®.

40. ARS. 47 § 3302 cleady defines the necessary Holder in Due Course as follows:

+...A. "holder in due course" means the holder of an instrument if:....2. The
holder took the instrument: (#) For value; (b) In good fatth; (c) Without
notice that the instrument is overdue or has beem dishonored or that there is an
uncured default with respect to payment of another instroment issued as part of
the same series;” .

4].  Blacks Law Dictionary also defines a Holder in Duc Course as follows:

A holder in duc conxye is a person who takes a negotiable instrument, such as a
promissory note, for value without knowledgs of any t defect in the
instrument nor any notice of dishonor. (Black's Law Di snd Pocket ed.,

2001 pg. 322).
42.  As Kouvdaur knowingly advertised for, songht out, and ‘bought’ Plaintiff’s note
with notice of it being “overdue™ as noted ahove in A.R.S. 47 § 3302 (A) 2, Kondaur utterly
lacks standing as a Holder in Due Course. (Exhibits C & D).

“L)
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43.  Also a3 Kondaur knowingly advertised for, sought out, and ‘bought’ the note
with notice of it being previously Diskonored by Obligor/Plaintiff as noted in A.R.S. 47 §
3302, Kondaur lacks standing as a Holder in Due Cousse.

44.  Also as Kondaur knowingly advertised for, sought out, and ‘bought’ the note
with notice of known Defect from M & 1 Bank as noted in A.R.S. 47 § 3302, Kondaur lacks
standing as 3 Holder in DuB.Coursc.

45.  Also as Kondaur knowingly advertised for, sought out, and ‘bought’ the note
Wwithout the “In Good Faith” required by A.R.S. 47 § 3302, Kondaur lacks standing as a
Holder in Due Course.

46, A non-Holder in Due Course in NOT a Real Party in Interest in the overall
transaction,

47.  Only @ Holder in Due Course can bo a Real Party of Interest in any real estate
Chain of Title as well,

48.  Only a Real Party of Interest can plead and defend in this Court per 16 A.R.S.
Rules of Civil Procedure, Rule 17¢a).

49. Kondaur is not a Holder in Duc Course; and thereby is not a Real Party in’
Interest,

50. Kondaur as a non-Holder in Due Course therefore is unable to create an
unbroken chain of title necessary to foreclose upon the non-Holder in Due Course note,

51.  Kondaur as a non-Real Party in Interest lacks standing in this Court and lacks
standing against this Plaintif per Rule 17(a).

52,  Kondaur utterly lacks the good faith demanded by A.R.S. 47 § 3302
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33. Kondaur lacks any clean hands implied within A.R.S. 47 § 3302.

54. 'This scheme is demaging humdred of Arizoniang, by hindering their otherwise
pursuit and corrections of Regulatory and Misrepresentation violations in court,

35. This scheme is damaging Plaintiff greatly, Plaintiff is a 73.year-old retirec
trying to preserve the fruits of a lifetime of labor, his home equity from a non-valid non-party,

36, Up to Thursday, Kondaur Capital Corporation has been baiting Plaintiff’ with
settlement offers, that include unreasonable conditions, indemmifications, and change of
jurisdiction from Arizona to California. These inequitable “settlement contracts’ have been a
sham to run the clock® out on Plaintiff up to the non-judicial foreclosure date.

37.  Kondaur Capital Corporation, literally without being a Holder in Dus Course and
without Chain of Title, is trying to take away Plaintiff’s home anyway, tomorrow morning,
January 5%, 2010, upon the courthouse’s steps. |

58.  Defendant's have ahsohitely NO Arizona recorded chain of title to the Deed of
Trust, a5 bragged to in their ‘hyper-defanlt’ website home page (Exhibit C).

59.  Plaintiff has publicly rescinded Folks void Trusteeship and Power of Attomey of
and over the Desd of Trust, and noticed them of same for this crucial Jack of'a Holder in Due

| Course, and appointed another Trustee.

60.  Arizona Jaw requires recorded, complete Chain of Title, Kondaur’s, and Folks
and O*Connot’s gross neglect of this public assignment law to date, creates repeated theft and

conversion in this county in the millions of dollars,
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61.  Finally, public policy greatly favors granting the injunction. Defendants are
atfempting to conduct a Trustee Sale that lacks a known A.R.S. 47 § 3302 Holder in Due
Course, a fraud on Plaintiff and the pul_»lic.

C. hi te Notice

All relevant parties have been noticed with this Application for Temporary
Restraining Order by fax and by phone, but time is of the essence to ensure that the

Trustee Sale, scheduled for tomorrow morning, January 5™, 2009, is at the very least,

Adelayed for adjudication of standing. The Court is requested to consider this Application

Ex Parte and on an Emergency Basis,

D. Bond

The Axizona Rules of Civil Procedure require a bond. Plaintiff is.asking for a de
minimus bond, because the amount that the Plaintiff owes to a non-Holder in Due Cowse
is de minimus. Plaintiff’s value for bond is the home and the home in question makes 2
good and sufficient bond. Defendants have dome everything possible to steal the
Plaintif’s home with a lack of good faith in all of their dealings. The Plaintiff requests
that 2 minimum bond of $250.00 or less be required to stop the Trustee sale and put in
place a permanent injunction. '

62,  Plaintiff realleges and incotporates by reference all prior paragraphs as if fully
sat forth herein,




VW &8 N U s W N e

BB E2E83I 55568 =8

26

63.  Plamtiff has leamed that Defendants, their ditectors. officers, agents,
employees, atiorneys and other persons in active concert with them have been transferring and
disposing of Plaintif®s property knowingly without a Holder in Due Course.

64.  Unless Defendants, their directors, officers, agents, employees, attoxneys and
any person in active concert with them or who are acting under their direction, are immediately
enjoined from making further improper disposition or use of the Property, and going forward
with e illegal Trustee Sale, Plaintiff will be irreparably harmed and suffec injury.

65.  Plaintiff has no adequate remedy at law to prevent further improper transfer, use
or other disposition of the Property.

66.  The act is illegal or wrongful as to the party complaining.

'67.  Plaintiff hés a very likely chance of success, without a Holder Ju Due Course
with standing involved in this proceeding.

' WHEREFORE, based upon the foregoing, Plaintiff asks for the following relicf:

A.  For a temporary order and order to show canse against all Defepdants, their
officess, directors, agents, employees, attbmeys and any person in actual concert with them or
who are acting under their dircction, are immediately and temporarily enjoined for the time
period allowed under Rule 65, Ariz. R. Civ. P., from:

1. Transferring or otherwise disposing of the Property, as defined in the Verified
Complaint; -

2. Going forward with the Trustee Sale, scheduled for January 5% 2010, dus to the
lack of Holder in Due Course; and '

3. Such other and further relicf as this court deems just and necessary; and
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4, An order disqualifying Folks and O’Comnor from representing any party
adverse to the PlaintifY, and,

5. An order canceling the current Notics of Trustee Sale and Substitution of
Trustee involving Folks and O*Connor PLLC, for tack of Holder in Due Course.

B.  For a preliminary/permanent injunction against al) Defendants, their
officers, directors, agents, employees, attomeys and any person in actual concért with them or
who arc acting under their direction, are immediately and temporarily enjoined for the time
pexiod allowed under Rule 65, Ariz, R. Civ. P., from: |

1. Transferring or otherwise disposing of the Property, as defined in the Verified
Complsint, until the lack of Holder in Duc Course can be determined,

2. Transferring or otherwise disposing of the Property, as defined in the Verified
Complaint, until quiet title can be adjudicated;

3. Going forwerd with the non-judicial Trustee Sale, scheduled for January 5%,

2010 for lack of AR.S. 47 § 3302 Holder in Due Course; and

4. Such other and further relief as this court deems just and ncccssary,

E. CONCLUSION .

For all of the foregoing reasons, to protect Plaintiff from permanent irreparable injury
as a wesult of Defendants’ misconduct, Plaintiff requests this Court issue a Temporary
Restraining Order, and Order the Defendants to show canse why a Preliminary Injunction
should not be issued to restrain and enjoin Dgfeﬁdants, their agents, employess, representatives
attorneys and assigns, from further misuse of Plaintiffs’ Property, as set forth more fully in the
Verified Complaint.




220,

1 DATED this %/~ day of January 2010,

2

3

4 By:

James McKinney
s Plaintiff Pro Per
(602) 717-7502

6 618 S. Wickiup Road

, Apache hmction, Arizona 85119

8

9
10
n
12
13
14
15
16 .
17 YERIFICATION
18 1, James McKinney, under penalty of pesjury, state, that T am a2 party to the above-entitled

litigation, that T have xead the attached Application for Emergency Restraining Order and know

1911 the contents therein, and the matters and things stated therein, ase true and coreoct o the best of
20 || my knowledge, information and beficf.
21 DATED this 4th day of January 2010.
22
pX)
24
23
26
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CERTIVICATE OF SERVICE

A Copy of the foregoing emergency Application for TRO was faxed, phone called in, and mailed
this /771 day of January 2010 to:

Kondaur Capital Corporation
Fax 877-566-3287
Phone 888-566~3287

1100 Town & Country #1600
Orange, California 92868

Larry O, Folks
Kathleen A. Weber
FOLKS & O°CONNOR
Fax 602-256-9101
Phone 602-262-2265 -
1850 N. Central Avenue #1140
oenjx, ArizonatSSOM
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TIN THE SUPERIOR COURT OF ARIZONA

MARICOPA COUNTY
JAMES MeKINNEY, an individual, CASENO.:
Plaintiff,
vs.
TEMPORARY RESTRAINING

KONDAUR CAPITAL CORPORATION, a ORDER
Delaware Corporation; KONDAUR VENTURE
X, LLC; an Delaware LLC; KONDAUR Assigned to:
CAFITAL TRUST SERIES 2069-3, & Delaware
Statutory Trust; DEUTSCHE BANK TRUST
COMPANY DELAWARE, a Delaware
Corporation; PAULA CHASTAIN, an individual;
PETER BAL, an individual; FOLKS AND
O'CONNOR, PLLC, an Arizona LLC;
SECURITY TITLE AGENCY, an Arizona
Corpomation; M & I MARSHALL AND
ILSLEY BANK, a Wisconsin Corporation; JOHN
JONES and JANE DOR JONES, hushaod and
wife, JOHN DOES and JANE DOES I-X; ABC
CORPORATIONS I-V; and XYZ
PARTNERSHIPS I-V; ABC LLCS 1.V, XYZ

TRUSTS I-V;
Defendantg,

IT IS ORDERED for good cause appearing, this court gramts this cmergency Ex Parie
Temporarily Restraining Order; estopping Defendants from proceeding with the Trustee Sale of
Plaintiff*s home, while this complaint’s claims and Application for Permanent Injunction are
adjudicated,

It is ordered setting e 30-minute hearing on ths Plaintfl’s Application for Preliminary Injunction
and Permanent Injunction for ’ s 20102t __: —m. before this Court,

AZ -]

The Plaintiff shall insure that the Defendants are given proper and actual notice of the return
bearing date and pending application for the preliminary and permanent injunction,

Judge of the Supavor Court




NOTICE OF ASSIGNMENT, SALE OR TRANSFER OF SERVICING RIGHTS

This notice Is 10 inform you that offective August 16, 2009: the servicing of your morigage loan is baing assigned,
sold, or Iransfamrad from M8 Marshall & sty Bank, MAI Bank F38, 0 Southwast Bank (M&) Bank) to Kondaur
Capital Corporalion. Sesvicing is defined as the right to collect paymsnis from you on your mongage loan.

Tha assignment, anla or tranafer of ihe esrvicing of the mongage loan daes nof affact any term or conditien of the
maorigage instruments, otlier than the tams directly ralated to the seivicing of your loan,

Bxcopl in limited circumsiances, the law requires that your presemt Senvicer send you this nolice al lexst 15 days
belore the effactiva date of transfer of 8t dlosing, Your naw Servicer must also sand you Whis nalice ne later than
15 days alter this effactive date or ot elosing.

Your present Servicer is M&) Bank, ¥ you have any quastions telating to the transfer of servicing from your presant
Saervicar, czil Mal Bank tofl froe at 1-888-484-5463, avaliabie 24 Hours,

YownewSeMcerwmmm«mc:puﬂcmmmmadmmmmsmkﬂoonm
& Country Sulte 1600, Oranga, CA 92688, If have any questians rolating to the transler of servicing to your
new Servicer, ploase call 1o¥ lroe 1-877-737.8866, Monday through Friday from 8:30 o.m, - 530 pan, PST,

The dats that your present Servicer wil stop soospting poyments from you Is August 16, 2009. Effective August
17, 2008, your new Servicer wid start betepting payments fram you,  Bagin making your chacks payabie (o
Kondaur Capital Corporation and mall your paymeant to PO Box 1449, Crange. CA 92858-1449,

You should also be aware of the following infarmation, whics is set out In more dolad in Section 6 of the Real
Eslats Soitlement Provedures Adt (RESPA) (12 USC 2608):

During the 60-day neriod follawing the eifective date of the transier of the loan sarvicing, 3 loan payment received
byyouro!dSowiwbarorcllsdqedalemaynotbetmdby the new Servicer a9 lale, and a lats foe may nol be
on you,

Section & of RESPA (12 USC 2605) gives you certain cenisumer sights, if you sand a "qualiied writtan requast” to

your loan Servicer conceming the saivicing of your loan, your Sarvicer must provide you with @ writton
acknowisdgmant within 20 business days of raceipt of your raquest. A “qualifiad weitten roquest” is & wiilten
correapandenca, othur thon notive o a payment 6cupon or othey poymont medivm supplied by the Servicer, which
includas youe name and account number, and your reasons for the vequesl, Send writtert requosts to 1100 Town
& Couniry Rd, Sulle 1800, Orange, CA 92888,

Not tator than 60 business days afier recoiving your requost, your Seevioer must make any appropriste corrections
10, your acoount, and must provide yois with & written clartfication regerding any dispule. During the 80-business-
day period, yowsav&wmaymtpmwdnhmmwacommnwmmm any ovordus
paymem vdnledbaummquudmumnquw.hm. this does not prevent the Servicer from
" Initisting foreclesura H propar grounds exs! under lhe morigage documanis.

A business day it a d onwhiehhofﬂcnofhobmhonenﬂtyamopantolhepub!lcforcawhgon
substantiafly -ﬂ’;f s bu:l:m functions. ’

Seotion 6 of RESPA akso provides for damagas and costs for Individusls or clesses of Individualg in cirtumstances

whare Servicers aro shown to have viclated the requitemants of that Section, You should saek Ingal advice ¥ you
bellava yaur rights have bean violated, .

M8&iBank . July 31, 2009
Prasent Sarvicer Date ™"
Rondaur Capitsl Corporation July 31. 2008

Fuiure Servigar Dale




August 4, 2009

JAMFS MCKINNEY
618 S Wickiup Rd
Apache Junction, AZ 85219

NOTIFICATION OF ASSIGNMENT, SALE OR TRANSFER OF YOUR MORTGAGE LOAN

RE: Loan Number - 100147
Property Address: 618 S Wickiup Rd
Apsche Junction, AZ 85219

The purpase of this notice is to Inform you that, offactive August 17 2009, your morigage loan was assigned,
snld ar transferred to Kondaur Venture X, LLC and contemporanecusly assigned, sold or wansferred ta Kondaur
Capital Trust Series 2009-3. The assignment, sale, or transfer of your lgan to Kondaur Venture X, inc., and
contemporaneaus assignment, sale or transfer 10 Kondaur Capital Trust Serles 20098-3, does not affect any term
or condition of the Mortgage, Deed of Trust or Note and this netice requires no action on your part. If you need
10 contact rhese entities, they can be reached at:

Kondaur vVenture X, LLC or Kondaur Capital Trust Serles 20093
¢/o Kondaur Capital Corporation

1100 Town & Country Road, Suite 1600

Orange, CA 92868

Attentlon: Jon Daurlo, CEO

1 888-566-3287, ext, 2052

The above-described transfers of ownership were not recorded. However, there has been an assignment
recorded, or we intend to record an ASSIENMENT, INtO the name of the servicer of your [oan, Kandaur Capital
Corporation. Sald recordation was, or Is intended to be, in Pinal County, AZ,

If you have any questions relating to the transfers of ownership of your mortgage loan, please
contact Kondaur Capital Corporation, the servicer of your mortgage loan and the designated agent
for Kondaur Capital Trust Serles 2009-3, at the following telephone number, and/or email address:

KONDAUR CAPITAL CORPORATION
Attention: Mike Perry

Tolt-free: {877) 737-8866, ext. 2068
mperry@kondaur.com

it is important that you send your monthly payments directly to Kondaur Capital Corporation, the
servicer of your mortgage, at the address on your mortgage statement.

Checks should be made payable to Kondaur Capital Corporation, All correspondence and Inquiries
concerning your mortgage loan should be addrassed to Kondaur Ca pital Corporation,
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CAPITAL CORPORATION
Soaring ta Better Solutiens

§ KONDAUR

HOME  SERVICES  ABOUT US LOAN SERVICES BORROW

Welcome to Kondaur Capital Corporation

Kondaur Capital Comaration is the only premier purchaser of Scratoh & Deant residential morigage loans,
Kondaur maximizes its bids through its unique management, seivicing and Rquidstian strategias,

Kondaur will compstitivaly bld any typa of one-to-four family residential loans whatsosvar, Including

"Story” loans
Hyper-defaulted loans
Loans secured by unique proparties
Loans with origination fraud

- Loans with reguiatory violations
Loans rejected for investor purchase

KONDAUR WILL BID ON A SINGLE LOAN ON A ONE TIVE BASIS OR ON A POOL OF LOANS, KONDAUR
WILL GVE LOAN LEVEL PRICING ON WHICH A SELLER MAY *CHERRY PICK® LOANS TO SELL.

F3 WRIIONQ 17417 PM
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Kondaur News

Keondaur News

Scratch-and-Dent Loan Market Offers Outlet
MBA Newstink Volumo 7, Issue 69

By Vijoy Palsparty

While scratoh-and.dent lnans accumulate and restrict cash, loan sallers now have the option of tusning to
an emerging maket of foan buyers who offer liquidation. Saie of such loane provides refinance or resate
opportunities, sometimes also ending in foraclesure, .

‘What drives the scratoh and dant market is the asiter of the loan who has a nead for Hquidity: otherwiss the
sefler wauld not sell the loaa at a discount,” sald Jon Daurio, chairman and CEO of Kondaue Capital Comp..
Santa Ane, Calll,

Daurlo said a ioan Is scratch-and-dent for any of the following thres reasons: loan performance ~tha loan is
gither In defeult or was previously in defeult: a foan whera a tagulation was violated In the origingtion
process; or for undwrwriting reasons that invoive fraud,

Companias such as Kondaur Capital have entered the market, buying loans at hupe discounts with the
potential of repuckaging and sefiing the loans,
"The procass invalves high-touch due diligence managerment,” Daurlo said. “We might refinance or

restructure the loans or we may resell them, firs a nonperforming lean, we may get a died-in-ley, What
we do lg characterize berrowsrs as those who have the akillty and desire 10 pay and stay, those who should

well and go, and those who do nothing,”
Dausio said that foan attibutes piay a significant part in purchasing dacisions. From a due diligence

2 52009 1:41 PM



Kondaur Capital Corporation hitp://www . kondaur.convnews/news, aspx72008-04~(y
»

2

i

Perspective, the company conducts a two week 1o faur waak review of the loans to verify acouracy.

“In the scratch and dent world, most saflars don‘thmamwateinromnuonandmany timas the information s
off.” Dawio sald, “Faciors such as the siatus of tha loan, unpaid balance and collateral valuas information
result in us adjusting otr price. Regardigss, sellerg should be figtaing out what I3 » fair and raasonable
amount for these Joans,”

As homecwnership presarvation efforts makas haadlings, the acraich-and-dent market could meke
additional pragrass. "It's a win-win situation.” Dawrio said, “In the avent that we may hava to foreclose on @
home, If's usually sfter we make every other offort 10 keep the bomower in the home. Mors often than not, the
resson is becsuse we can't reach tha borrower at all.”

“The incradible mmdrwwmmmmmaaqmlymInﬁ:amw banking
industry,” Dauriosam.'Laanaeﬂmlyp(eanydonmmsumentushnompwmmhmnorm
obmmobonwsufadenwaah.kamwl.an!oanbuymwﬂamw!thﬂ»hanaeww
bwthelmmmmmnbweratlenuunw.whbMhansdlcrmkingupamdmmas. Such
differencas can and fikely wil, in the aggregate, amount to biilons of doliars.”

Copyripht & 2008 Kandaur Caprai Corporation. AR rights reserved. Brivagy,

/512009 1:41 PM,
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CERTIFIED copy Michael K. Jeans, Clerk of Court
h ’ ¥ Filed fhe
" i/6 (2010
SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY
CV 2010-090122 01/05/2010
CLERK OF THE COURT
HONORABLE KAREN POTTS M. Scott
Deputy
JAMES MCKINNEY JAMES MCKINNEY
618 S WICKIUP RD

APACHE JUNCTION AZ 85119

V.

KONDAUR CAPITAL CORPORATION, et al. KONDAUR CAPITAL CORPORATION
1100 TOWN & COUNTRY
#1600
ORANGE CA 92868

LARRY O FOLKS

MINUTE ENTRY

The Court hes considered Plaintiff's Verified Complaint and his Application for
‘Temporary Restraining Order, Preliminary and Permanent Injunction and Order to Show Cause.
The Court finds that Plaintiff has set forth multiple alternative and credible causes of action
against said Defendants, specific facts that demonstrate that immediate and irreparable loss will
result to him before the Defendants may be heard in opposition, and has further demonstrated
extraordinary difficulty in effectively identifying and/or communicating with said Defendants,
thereby justifying the entry of a temporary restraining order without notice, The Court is
particularly concerned that Plaintiff may lose his primary residence at 618 S, Wickiup, Apache
Junction, Arizona 85219, tax parcel no. 103-04-057A4 through a trustee sale if a Restraining
Order is not entered. Therefore,

IT IS ORDERED that the above named Defendants, their officers, directors, agents,
employees, attorneys, and any other persons acting on their behalf, are hereby enjoined from:

Docket Code 023 Form V000A : Page 1



SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CV 2010-090122 01/05/2010

1. selling, transferring, or otherwise disposing of the real property located at 618 S.
Wickiup, Apache Junction, Arizona 85219, tax parcel no, 103-04-057A4; and

2, proceeding with a trustee of the above described property on January 5, 2010, or at any
time thereafter absent further court order.

IT IS FURTHER ORDERED that Plaintiff shall serve the summons, the Verified
Complaint, the Application for Temporary Restraining Order, Preliminary and Permanent
Injunction and Order to Show Cause, and a certified copy of this Minute Entry on the Defendants
and that the above Restraining Order shall issue upon the posting of a bond in the amount of
$250.00 with the Clerk of the Court, pursuant to Ariz.R.Civ.P, 65(¢).

IT IS FURTHER ORDERED that Defendants shall appear on January 20, 2010 at
4:30 p.m. (30 minutes are reserved) and show cause why a Preliminary Injunction should not
issue as requested in Plaintiff’s Application for same, Evidence will be taken at this time,

DATED: JAN 05 2010

N7

JUDICIAL OFFICER OF THE SUPERIOR COURT

This case is eFiling eligible: http://www.clerkofcourt.maricopa.gov/eﬁling/default.asp

The foregoing nstamont s a ol bnse comact
of the original dogumont, and o

Attast 20
MICHAELK, clsrk‘oiﬁw&lpmrcounotﬂm

N o

Docket Code 023 Form V000A Page 2
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SEP10-2008 THU 01:57 PH CLERK OF SUPERIOR COURT  FAX XO, 620 888 6262 Pool

Fllad on 9/9/2009 2:06:56 PM
IN THE SUPERIOR GOL!RT
PINAL COUNTY, STATE OF ARIZONA
Date: 09/09/2008
\]
Divislon: 1
By Judinfal Assislant:  JURDY GOSSMAN
; 1100CV200903764
JAMES MCKINNEY
NOTICE
Plaintiff{s),
vé. RULING ON MOTIONSASSUES

KONDAUR CAPITAL CORFPORATION, ot a).,
Pefendant{s),

Plaintiif makes multiple allegations regarding Defendant Kondaur Capital Corporation
and requests a restraining order based upon those general allegations. An injunction is
a degree In equity. Stafe ex. ral. Corbin v. Porfland Cement Association, 142 Ariz. 421,
600 P.2d 140 (Ct. App, 1984). Plaintiff soeks a prohibitory Injunction prohibiting Plaintiff
from the sale of properly. The Issuanca of Injunctions In Arizona is controlied by the
terms of Rule 65 of the Anzona Rules of Civil Procedure and the provisions of A.R.S.
§12-1801 to 1808. Section D governs the lssuance of temporary restraining orders and
is identical {0 Rule 656(a) of the Federal Rules. While the Court recognizes that Plaintiff
may not have any other adequate legal remedy and irreparable harm may well acour,
Plaintiff must stili adhere to the laws of the State of Arlzona and Rules of Civil
Procedure in seeking this Court's approval. “The conslderation of the Court may not be
restrained unless the act Is illegal or wrongful as to the party complaining.” McKay v.
Retall Automoblle Salesmen Local 1087, 16 Cal. 2™ 311, 106 P.2d 373, 313 U.8, 566
(1940), Rule 65(h) requires a plaintiff to describe in reasonable defajl and not by
referencs to the complaint or other decument the act sought to be restrained, Lite is
set forth from which this Court can independently determine the essential allegations of
Plaintiff's application. Plaintiff makes reference to an Exhibit A which is orderly attached
to the Application for Restralning Order. No Exhibit A is attached and the application is
not verified. Further, the applicant has failed as required within Rule 65 to certify in
writing the efforts which have besn made to give notice or the reasons supporting that
claims should not be required. No good reason is given. Even In Plaintiifs attached
corr@spondence announcing his rescission, his citation to 16 U.8.C. Sec. 1635(b) is not
applicable, First, under subsection(e), “this section does not apply to a residential

Pagelofl



«SEP-10-2009 THU 01:58 PM CLERK OF SUPERIOR COURT FAX NO. 620 868 6252 P, 02

mortgage fransaction.” Likewise, under subsection 2 of that sanfBr4eaA8/2008 308 §6:
appiy to a transaction “which constitutes & right to refinancing.” As troublesoms, that
same code requires the obligor o return consldaration,

While this Court Is sympathetic to the issues raised by Plaintiff, fundamental resclssion
law would raquire the plaintiff to return all monies loaned to him in order to complets a
standard rescission, There i3 no allegation that has ocourred either.

Plaintiff must demonstrate the subatantial likellhood of suscess prior to tha Court issuing
a temporary restraining order. Unfortunately, Plalntiff has not adhéred to the statutory
requirements or the requirements set forth in Rule 65 requesting a restraining order.
This Court is unfortunately not able to issus a restraining order on the documents
submiitsd by Plaintiff, The request for a temporary resiralning order Is denled. Plaintiff
may supplement or refile his request in compliance with state law and tha Rules to bring
the documenis in compliance. He must further demonstrate a legal baels besides
references to federal laws that specifically state residential mortgage transactions or
refinances are not subject to statute, ' '

Mailed/distributed copy: 09/09/2009
JAMES McKINNEY ~

618 S WICKIUP RD
APACHE JUNCTION AZ 86119

Page2 of 2
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Page 1

CLOSER: Miguel 1. Garcia
DATE OF PRINTING: 02/07/07
TIME OF PRINTING: 15:40

APACH JCT-

CHICAGO TITLE INSURANCE COMPANY

ADDRESS:

&

ADDRESS:

770 N WATER STREET
MILWAUKER

M&I MARSHALL & ILSLEY BANK

Wisconsin

> 618 8 WICKIUP ROAD

ADDRESS:

GO TITLE INSURANCE COMPANY 14
2500 S. Power Road, Bldg 1 Suite 101

) APACHE JCT Arizona
H. SETTLEMENT AGENT:  CHICA

1 2
Fekgruazy 07, 2007

PLACE OF SETTLEMENT: 523 o . Blag s s 85209
ADDRESS: _ifaga ~~ "COWef Road, Bldg 1 Suite 101 85209
. S Y R ¥ CTION
100. AMOUNY DUE FROM BORROWER:
101, Contract &ales price
102, Personal Proparty
103, Settament charges 1o borower {line 1400) 333,231,33
104,
105. 405,
Adjustments for ftems paid by ealler I advance Adjustments Tor tems pald Gy saller In edvance
106. City/town taxes o 408. tanps to
107, County taes o 407, County taxde )
108, Assessments to 408. Assessrriants 0
709, 208, :
110, 410,
1, 411,
112, 412,
120. GROSE AMT DUE FROM BORROWER 231331420, QROSS AMT DUETO SELLER
[ Z0_AMOUNTS PARD BY ORIN BERALF GF BORROVR -+ 23{2%. GOS8 T AMOUNT DUETO SETTER
201, Daposii of samest money 501, Exoess (00 Instnsofi
Izoa Prinolpal amount of néw oan(s) 408,458, 001502, Sethiament chasges to nelier _(kne 1400}
203, Existing loan(s) taken subject to 503, Exlating loan(s) taken subject to
W 1504, Payoff of first morigaga loan
204,
205,
206,
{207,
f20e.
{209.
[ Adjustments Tor #ems unpaid by saller JAdjustmants for Hems unpald Dy saligr
[zw. City/towm texes o |510. City/town teces )
211. County taxes o 1511, County taxes [
[212, Assessments 1o 1512, Asssssrmenis to
218, 1518,
214 1514,
15, ists,
1216, 1516,
1217 517,
218, 518,
219, 590, i
220. TOTAL PAID BY/FOR BORR R 408,458, 00/520. TOTAL REDUCTIONS AMT DUE SELLER
0. CASH AT SETTLEMENT FROM/TO BORROWER 800, CASHAT SETTLEMENTTO[E&OM SELLER
1. Gross ami due from borows! (e 120 601, Groes ami dus to sslier " Gine 420)
. Loss amts pald by fior Borrewer (ine 403, 458.00){002. Laws reductions in amt dus selier
CASH(L! FROM) (@ TO) BORROWER 75,226, 671803. CASH TO] FR [
7 wKONDAUR/McKinney-00137



F-2857-01 4/80 : Fage 2

TIME OP PRINTING: 15:40
DATR OF PRINTING:

kA
2 7 S|
5 T B A S 05 L SETTLEMENT CHARGES
700. ;IOTAL SAI.BS/BRO!%R’S GOMI*I;SS!ON based on price

PAID FROM PAID FROM

P ¥y i T BORROWER'S SELLER'S
e e B E0 oo FUNDSAT | FUNDSAT
KA 3 ™ SETTLEMENT SETTLEMENT
703, Oommhdon paid at Settiement
(Monsy retainad by broker applied to commission § )

704. Othey sales agent chargas:

705. Additional commission:
_—Wmﬁmmm

BO1. _Loan Origination Fee

802. Lmﬂwoum

803. Appraisal Foe10 normxs px T _cun

812,

450.00
804, Oradnﬁaponw TRANS QHICH CORP 16.33
805. _Lander's Inepection Fee o m:mmnmm - _720.00
808. Mortgags insuranos A fication Fee to -
807, _Assumption Fee to
808. TAX SVC TO PIRST AMERICAN REAL ESTATE POCLS6Y. 00
809. PROCBSSING BB 7O eI b & ZLSLEY BAMK 5$85.00
B10. COMPLETION CERT PEE TO NORRIS PROPERTY Woo
811. Pro0D NATIN 20 PYRST AMERICAN FLOOD DATA POCL$10. 50

329,968.00

002, gage Premium for 2,00 months to
903, Hazard Insurance Premium for ——d.09 VORI8O0  AMERICAN FAMILY DNg §28.00
904,
805,
1000. RESERVES DEPQQITEDM!& LENDER
1001. Hazard insurance 0,00 Mmonth @% per month
| 1002, Mortgage insurance 0.00_tromh 8% Pper month
1003, City property taxss 0.00 Month @8 por month
1004. County property taxes ¢.00 Month @8 per month
1005. Annual 0,00 mMmonth @8 per month
1006. g, 0pmonth @8 per month
1007. 8.00 Month @§ per month
1008. rggreqate Accounting Adfugtmant 0.00
1100, . - -
1101. Setlement or Closing Fap 10 Chicago Titls Insurance Co. 150.00
| 7702, Abstract or fitle search to
1103. Title examination to
1104 Title insurance binder 0
1105, Do prep to
1108. Notary fess o
1107, Atornoy's fse to
1108. Tileingurance 0 chicags Title Insurauce Co.
— PT S vem—"
1108, Ler Lender's ooverages  $ 405, css 00 $ 264.00
1110. Owner'scovefdge $ .00 $ L
31U BHDORSEMIIT 8.1, ARM, POUMDATION 1 200.00
1112, PROPERTY INSPECTION PER 1O CTIC 100.00
113, xxpars L P22 TO cTIC 20.00
1200._ GOVERNMENT RECORDING AND TRANSFER CHARGES
| 1201, Racording tees: Deed § ;Mortgage § ; Reloass $ 30.00
1202. th/ooumym/ﬂampa Desd  § HLL 7
1203. State tax/stamps: Deod ¢ i Morigage §
1204,
1206,
1300. ADDITIONALSETI’LEMENT CHARGES -
1301, Survay
1302. Pestinspaction to
1808, 187 1/2 2006 TAXRS PAID $736.09
1304.
1305
1306,
i —
1400. TOTAL SETTLEMENT CHARGES {enter on linae 103, Section J and 502, Seciion K) 333,231.33
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109147-payment History
ACCOUNT: 00035662154 NOTE: 40000 SHORT NAME: MCKINNEY JAMES

23;G%¥9L55ALANCE: 408,458.00 CURRENT BALANCE:
, .
ORIGINAL INTEREST: 0.00 INTEREST ACCRUAL:
12,591.5099827
DEFERRED INT BAL: 0.00 DEF INT PAID YTD:
0.00 LAST MAINT DATE: 06/09/09
ORIGINAL BUYDOWN: 0.00 BUYDOWN BALANCE:
0.0 PREV MAINT DATE: 06/02/09
BUYDOWN PD YTD: 0.00 CUR INT REBATE:
0.00 GOOD THRU: 00/00/00
ORIG OTHER CHGS: 0.00 NEXT INT REBATE:
0.00 GOOD THRU: 00/00/00
INTEREST PAID YTD: 2,375.76 INTEREST PAID TO:
01/01/09
SEEOPROCEEDS: 0.00 UNAPPLIED FUND BAL:
5sggow BALANCE: 1,183.32- ESCROW RESERVE BAL:
bAgg CHARGES : 475.16 EXTENSION FEES:
INT PAID TOT: 45,196,422 MISC CHARGES:
125.00 ACTIVE ACCRUAL: 0.00
RATE RELATION FLOOR CEILING SPLIT RATE TYPE;
RATE PLAN: 0000000
7.000000 + 3.250000 0.000000 13.000000 DOLLAR LIMIT
PRICE PLAN: 000
: 0.000000 0.000000  999.999999
0.00 APR: 0.000000 BILL ALL INT: N
INTEREST TYPE; S BASIS: 3  FUT BASIS DATE: 00/00/0000 FUT BASIS: 5
EARN/REB MTH: 1  INDEX: 111 1098: Yy FREQ: I-I
NEXT RATE CHANGE: 03/01/12 NEXT PAYMENT CHANGE: 04/01/12 VAR PLAN: 350
NEG AM IND: N NEG AM STAT: N NEG AM OVER: Y
RATE EXP: 00/00/00 OPT TYPE: OPT ID: P&I AMORT: 01/19/12
RATE CHANGE DELAY IND: N
NEXT BILLING DATE  NEXT SCHED DATE/PMT # LAST BILLING DATE
NEXT PMT DUE DATE
INTEREST: 07/01/09 07/01/09 1 06/01/09
02/01/09
TOTAL: 00/00/00 00/00/00 0 00/00/00
00/00/00
LOAN CATEGORY: M LOAN STATUS: N MGMT CLASS:
FLDL CAP INT IND: N
COST CENTER: 1602 NOTE TYPE: 273 FED CALL REPORT:
C462 UNPAID CAP INT: 0.00
BRANCH NO: 405100 OFFICER NO: 41607 SEND NO BILL:
A INT EARNED YTD: 0.00
CHARGE DDA/SAV: CHARGE ACCT: 00000000000 BILL TYPE:
ELECTRONIC FEED: N
TIMES RENEWED : 1 CENSUS TRACT: AMORT EDIT:
N PAPER FEED: Y
SRINCIPAL TYPE: R COMMITMENT NO: 0 PAID OUT IND:
NAME/ADDRESS IND: 1 BILL NAME/ADDR: 1 PAYMENT METHOD:
PRIORITY NUMBER: 000
PRgP/NAME ADDR: 9 PROP ZIP CODE: 85219 USER CODES:
APPRAISAL DATE: 01/19/07 APPRATISAL: 550,000 ESC ACCT NO:
00000000000 ESC INT PLAN: 000
Page 1
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109147-payment History

ORIG LTV: 80.00 CUR LTV: 79.77 AUTOPAY IND:

0 RC USAGE: N CLTV: 0.00 :

POINTS: 0.00 RISK RATING: 603 15 - 30 -

60 - 90 15 - 30 - 60 - 90

EOPY INT: 28,397.39 UCC DATE: 00/00/00 TIMES LATE: 005 004

003 002 ROLL ™™ LT

EOPY PTS: 0.00 0.00 CTD ACCRUAL: 0.0000000 AVG DLY BAL:

SBA: N AUTO NON/RE-ACCR: Y/N PMT-TERM CHG TYP:
0  RND IND: N MIN PMT IND: N

TLC: CRA REPORTABLE: ACCRUAL METHOD:

COLLECFION/REFERRAL Y
COUPON START DATE 00/00/00 COUPON START NO: 0 COUPON NUMBER PMTS:

0 DROP IND: O DROP REASON: 0
LEAD TIME IND: N LEAD TIME DAYS: 000 NOTE BILL ONLY:
N APPL SCORE: 0754
OCCUPANT: Y PAYMENT REAMORT IND: ASSUMED DATE:
00/00/00 FINAL SCORE: 0000
REGULATION Z: N FORECLOSURE: 05/29/09 ASSUMED:
0 MKT VALUE: 0
OVER LL IND: N WAREHOUSE IND:
% GVT INS: 0.000000
EXPECTED MATURITY: 03/01/37 ABA ROUTING: 0 ABA ACCT:
BALLOON LOAN IND: 1
SECT OF ACT: 80. GUARANTEE ESCR: 00 SUBNOTE NUMBER:
0 DELIVERY DATE: 00/00/00
CO-MAKE1 NAME/ADDR: EMPLOYER NAME/ADDR' 0CS ACTIVE IND:
A SEC NAICS CD: 00000
CO-MAKE2 NAME/ADDR: ATTORNEY NAME/ADDR 0CS PURGE DATE:
. 00/00/00 RESTRUCT IND:
CO~-MAKE3 NAME/ADDR: ACH ACCT TYPE: ACH/AUTOPAY DAY:
00 CREDIT BAL IND: N
CLIENT REF NO: SELF GEN FGN CURR CODE: LTR CREDIT N/S:
BA ELIG/INELIG:
CASE NO: 000000000000 HOLD UNAPPLIED: 00000000000 HOLD BUYDOWN:
00000000000 TRACK CODE: BANK
HOLD ESC/FEE: 00000000000 AMORT EFF RATE: 0.000000 FEE AMORT TO DATE:
00/00/00 UCCC IND: Y
FHA INDICATOR: 0 CONTRACT TYPE: 1* FHLB TYPE/CLASS:
00 / 00 RATIFY DATE: 00/00/00
HOLD RELEASE DAYS: 00 DP COLL PERCENT: 000 DP COLL ACCT:
00000000000 MCOLL: N
]
098 M&I MARSHALL AND ILSLEY BANK LOAN ACCOUNTING NOTE INQUIRY
R-6310-001-001 06-09-09 PAGE 7372
INVESTOR: 0 PROPERTY TYPE: 42 FHLB UNITS:
00000 DUAL ACCOUNTING:
SPLIT RISK 1 SPLIT RISK PERC 1 0.00 SPLIT RISK BAL 1
0.00 SPLT RSK LMT 0.00
SPLIT RISK 2 SPLIT RISK PERC 2 0.00 SPLIT RISK BAL 2
0.00 RC INT ONLY IND: N
REPORT TO HMDA: Y BUILDING CODE: FHLB STATE:
CR BAL CHK OVRRD: Y
FUNDS INDEX: 000 REFINANCED: FHLB INDEX:
000 OVERHEAD TYPE: 00
FUNDS RATE: 0.0000 MORTGAGE IND: 1 FHLE RATE CAP:
00 ACCUDRAW IND: N
DISPOSITION: PART/SYND IND: 0 AUTO PART
DISTRIBUTION: N PMI/1098 IND: N
FORMULA 1: 0.00 A/R COLLAT: 0.00 REL BANK NO:
0 ORIG LLS: 0.00
page 2
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109147-Payment History

‘FORMULA 2: 0.00 SBA GRP NUM: SBA STATUS: SBA BASIS
POINT: 0.000 HPA CD/6807-1098 IND: N/Y
INCOME: 0.00 HMDA STATE/CNTY: 04021 GUAR COMP NO:
00000000000 PMI CANCEL DATE: 00/00/00
PER EARN: 56,589.4174717 TOT EARN: 56,589.4174717 AVERAGE BAL:
407,272.56 PMI TERM DATE: 00/00/00
PURCHASE DATE: 00/00/00 PURCHASE LOAN ID: PURCHASE AMT:
. PMI MIDPOINT DATE: 00/00/00
TRANS COMP NO: 00000000000 TRANSFER ID:
TRANSFER IND:
CURR PRIN BNP: 0.00 CURR INT BNP: 0.00
UNAMORT ORG AMT: 0.00
TOTAL PRIN BNP: 0.00  TOTAL INT BNP: 0.00 cCur
AMORT UNERND: 0.00
ST INT DATE: 02/07/07 TERM: 360 MAT. EXT MONTHS: 0
AMORT PR MTH BAL: 0.00
ISSUE DATE: 02/07/07 MATURITY DATE: 03/01/37
AMORT EARNED MTD: 0.00
RENEWAL DATE: 03/19/08 LAST TRAN DATE: 04/03/09
AMORT EARNED YTD: 0.00
ACC/REB HOLD: N 00/00/00 LAST TRAN CODE: 714
AMORT EARNED LTD: 0.00
FL PMT DT-ADV: 03/01/37 LAST TRAN AMT: 2,375.76
POST-MATURITY BILL IND: N
COLL CODE/IND: RO/ COLL PERCENT: 100
POST-MATURITY BILL FREQ: 0
DESC: 618 SOUTH WICKIUP ROAD APACHE JUNCTION AZ 85219-2577 POST
MATURITY ADVANCE IND: N
RIGHT TO CURE NUMBER: 0 RIGHT TO CURE STATE:
INV/COMM NUM: 000000
RIGHT TO CURE DATE SENT: 00/00/00 INV
ACTION CODE: 000
CURTAILMENT IND: 0 INV
ACTION DATE: 00/00/00
" BUYDOWN CODE:
UNAPPLIED REASON:
DEFICIT COMMIT NO: 000 BUYDOWN CODE RELEASE DATE: 00/00/0000 UNA
REASON RELEASE DATE:  00/00/0000
CREDIT BUREAU IND: Y LATE
NOTICE ENDORSER: Y
POST NO TRANS: F CREDIT BUREAU RELEASE DATE:00/00/0000 LATE
NOTICE OPTION: Y
POST NO TR RELEASE DATE: (0/00/0000 CB ACCOUNT TYPE: 26 LATE
NOTICE RELEASE DATE: 00/00/0000
HUD ACTION CODE: HUD ACTION DATE: 00/0000  NOTE
REMOVAL CODE: 000
PEND BALANCE: .00 PEND VAR PLAN NO: 000  PEND
INDEX RATE: 0.000000
PEND TERM: 000 PEND MARGIN: 0.000000 PEND
RATE CAP: 0.000000
PEND PAY CAP: 0.000000 PEND MAINT DATE: 00/00/0000 CoONv
OPT DATE: 00/00,/0000
CONV DTE IND: CONV OPT FEE: 0.00 Cconv
FEE IND:
CONV EFF DATE 00/00/0000 INT REIMBURSEMENT 0.00 1099
REIMB INT: 0.00
FOREGONE INTEREST: 0.00 EOPM REBATE: 0.00 ORIG
INTEREST RATE: 7.000000 ,
ID# » : CREDIT BUREAU GRACE DAYS: 0 NOTE
CLS OVERRIDE: N
CREDIT BUREAU STATUS: 82 DATE OF OCCURRENCE: 02/27/2009
SPECIAL COMMENTS: BO

Page 3
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109147-payment History
0000 MA

YEAR: KE:
MODEL :
VIN/SERIAL CD: VIN/SERIAL NBR: APPL
NBR:
LIEN FILING DTE: 00/00/00 LIEN RELEASE DATE: 00/00/00 PrROP
TAX ID:103-04~05706 (COVERS MORE
RECORD BOOK: RECORD PAGE:
INSTRUMENT NBR:
USER SCOREL: USER SCORE2:
USER DEFINITION SEGMENT DATE AMOUNT DESCRIPTION
10. 01/30/07 0

0.
ESAN RECORD  ESAN OPT: Y  RESET DATE: 06/01/09 STATUS: N PLAN NO: 905 NXT PYMT
EFF DATE: 07/01/10 E€SCR SURP IND: Y

LAST SUCC ADJ DATE: 00/00/00 ESCR COMP YR: 07/09 Surp
REFUND DT: 00/00/00  AUTO REF STOP DAYS: 0O
SURP SHORT BAL: .00 DFCY BAL: .00
PAYMT SCHEDULE S# EFF DATE TYP PAY FREQ TOTAL PAYMENT AMT P&I AMOUNT
ESCROW AMOUNT BUYDOWN AMOUNT NXT PMT#
PAYMT PERCENT PAYMT MINIMUM BUS PAYMT PLAN
01 05/01/08 0O 14 1 0.00 0.00
0.00 0.00 0
0.00 0 000 00
1]
098 MRI MARSHALL AND ILSLEY BANK LOAN ACCOUNTING NOTE INQUIRY
R-6310-001-001 06-09-09 PAGE 7373
PAYMT SCHEDULE S# EFF DATE TYP PAY FREQ TOTAL PAYMENT AMT P&L AMOUNT
ESCROW AMOUNT BUYDOWN AMOUNT NXT PMT#
PAYMT PERCENT PAYMT MINIMUM BUS PAYMT PLAN
02 07/01/09 0 333 1 217.40 0.00
17.40 0.00 0
0.00 0 000 00
BILLED AMOUNT
NOT PAID AMOUNT CONSTANT
BILLING DUE DATE  PAID DATE LC IND TOTAL
2,375.76 2,375.76
02/01/09  00/00/00 PRINCIPAL/PAYMENT
2,375.76
BILLED AMOUNT
NOT PAID AMOUNT CONSTANT
BILLING DUE DATE PAID DATE LC IND TOTAL
2,375.75 2,375.75
'03/01/09  00/00/00 PRINCIPAL /PAYMENT
2,375.75
BILLED AMOUNT
NOT PAID AMOUNT CONSTANT
BILLING DUE DATE PAID DATE LC IND TOTAL
2,375.76 2,375.76
: 04/01/09  00/00/00 PRINCIPAL/PAYMENT
2,375.76
BILLED AMOUNT
NOT PAID AMOUNT CONSTANT
BILLING DUE DATE PAID DATE LC IND TOTAL
2,375.76 2,375.76
05/01/09  00/00/00 PRINCIPAL/PAYMENT
2,375.76
Page 4
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109147-Payment History
BILLED AMOUNT

NOT PAID AMOUNT CONSTANT
BILLING DUE DATE PAID DATE LC IND TOTAL
2,375.75 2,375.75
06/01/09 00/00/00 5 75 PRINCIPAL/PAYMENT
ESCR# ACT/INACT: TYPE: T  COLLECTION: 2
DISBURSEMENT  DATE AMOUNT
02 PAYEE: 00020110000 CATEGORY: TAX SUB CAT: 01
NEXT EXPECTED: 00/00/00 0.00
EXP DATE: 00/00/00 cov: . 0.00 RATE: 0.000000
LAST ACTUAL:  00/00/00 0.00
PREM CALC: CASE NO: 00
CURRENT PERIOD: 0.00
FREQUENCY: 1 DISB EXCEPT: N INT IND: N
CUST/PAYEE: 0
PREVIOUS PERIOD: 0.00 PREM:
0.00 CUR FHA ANV: 0000 EVEN AMT: Y NO INST: 00
PEND FHA ANV: 0000 PEND PREM AMT: 0.00
CK GP NO: 000 CNTR NO: 0012813773 HIT:
YTD DISB AMT: 0.00 R7360 IND: N
STATUS IND: N SUFFIX: 0000 TRN:
INST 1 AMT/DTE: .00 00/00 INST 2 AMT/DTE:
.00 00/00
INST 3 AMT/DTE: .00 00/00 INST 4 AMT/DTE:
.00 00/00
ID 01 10304057A4
ESCR# ACT/INACT: TYPE: I COLLECTION: 1
DISBURSEMENT  DATE AMOUNT
40 PAYEE: 00000460745 CATEGORY : HAZ SUB CAT: 01
NEXT EXPECTED: 01/31/10 1,425.45
EXP DATE: 01/31/10 Ccov: 407,272.56 RATE: 0.000000
LAST ACTUAL: 01/31/09 1,183.32
PREM CALC: CASE NO: 00
CURRENT PERIOD: 0.00
FREQUENCY: 4 DISB EXCEPT: X INT IND: N
CUST/PAYEE: P
PREVIOUS PERIOD: 0.00 PREM:
0.00 CUR FHA ANV: 0000 EVEN AMT: Y NO INST: 00
PEND FHA ANV: 0000 PEND PREM AMT: 0.00
CK GP NO: 000 CNTR NO: 0000000000 HIT:
YTD DISB AMT: 1,183.32 R7360 IND: N
STATUS IND: N SUFFIX: 0000 TRN:
INST 1 AMT/DTE: .00 00/00 INST 2 AMT/DTE:
.00 00/00
INST 3 AMT/DTE: .00 00/00 INST 4 AMT/DTE:
.00 00/00
ID 01 FORCE PLACED HAZ INS
TOTAL BILLED NOT PAID 11,878.78
NOTE# EFF DATE TR# ACT DATE TCD REV PRINCIPAL AMT TOTAL AMT
PRIN BAL AFTER COLLAT AMT SN/T#
PAYEE INTEREST AMT
COLL/ITEM BAL
40000 02/07/07 001 02/14/07 310 © 0.00 0.00
0.00 0.00 0
0.00
ODOO
0
pPage 5
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109147-payment History

098 M&T MARSHALL AND ILSLEY BANK LOAN ACCOUNTING NOTE INQUIRY
R-6310-001-001 06-09-09 PAGE 7374
NOTE# EFF DATE TR# ACT DATE TCD REV PRINCIPAL AMT TOTAL AMT
PRIN BAL AFTER COLLAT AMT SN/T#
PAYEE INTEREST AMT
COLL/ITEM BAL
40000 02/07/07 002 02/16/07 750 0O 78,490.00 78,490.00
78,490.00 0.00 0
0.00
0.00
40000 04/01/07 001 04/02/07 750 0 797.80 797.80
79,287.80 0.00 0
0.00
0.00
40000 04/01/07 002 04/02/07 610 © 0.00 797.80
79,287.80 0.00 0
797.80
0.00
40000 04/03/07 001 04/03/07 750 0 36,445.20 36,445.20
115,733.00 0.00 0
0.00
0.00
40000 04/26/07 001 04/26/07 750 O 53,452.96 53,452.96
169,185.96 0.00 0
0.00
0.00
40000 05/01/07 001 05/01/07 750 © 651.88 651.88
169,837.84 0.00 0
0.00
0.00
40000 05/01/07 002 05/01/07 610 © 0.00 651.88
169,837.84 0.00 0
651.88
0.00
40000 05/10/07 001 05/10/07 750 0 49,032.06 49,032.06
218,869.90 0.00
0.00
0.00
40000 06/01/07 001 06/01/07 750 0 1,267.86 1,267.86
220,137.76 0.00 0
0.00
0.00
40000 06/01/07 002 06/01/07 610 O 0.00 1,267.86
220,137.76 0.00
1,267.86
0.00
40000 06/15/07 001 06/15/07 750 O 18,750.00 18,750.00
238,887.76 0.00
0.00
0.00
Page 6
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40000
40000
40000
- 40000
40000
40000

D
098

07/01/07 001
240,211.84

07/01/07 002
240,211.84

07/17/07 001
267,187.30

08/01/07 001
268,693.01

08/01/07 002
268,693.01

08/02/07 001
327,005.33

07/02/07 750
0.00

0.00
07/02/07 610 ©
0.00

0.00
07/17/07 750 ©
0.00

0.00
08/01/07 750 O
0.00

0.00
08/01/07 610 0
0.00

0.00
08/02/07 750 0
0.00

0.00

M&T MARSHALL AND ILSLEY BANK

R-6310-001-001 06-09-09

PAGE

NOTE# EFF DATE TR# ACT DATE TCD REV
PRIN BAL AFTER

40000

40000

40000

40000

40000

PAYEE

08/06/07 001
349,005.33

09/01/07 001
351,047.96

09/01/07 002
351,047.96

09/05/07 001
391,047.96

10/01/07 001
393,267.14

109146 Payment H1story

1,324.08
0.00

0.00
1,324.08

26,975.46
0.00

1,505.71
0.00

0.00
1,505.71

58,312.32
0.00

LOAN ACCOUNTING

7375
PRINCIPAL AMT

COLLAT AMT SN/I#
INTEREST AMT
COLL/ITEM BAL
08/06/07 750 © 22,000.00
0.00
0.00
0.00
09/05/07 750 0 2,042.63
0.00
0.00
0.00
09/05/07 610 0 0.00
0'00 0
2,042.63
0.00
09/05/07 750 0 40,000.00
0.00
. 0.00
0.00
10/01/07 750 0 2,219.18
0.00
0.00
0.00
Page 7

1,324.08
1,324.08
26,975.46
1,505.71
1,505.71
58,312.32

NOTE INQUIRY

TOTAL AMT
22,000.00
2,042.63
2,042.63
40,000.00

2,219.18
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109147-rPayment History

40000 10/01/07 002 10/01/07 610 0 0.00 2,219.18
393,267.14 0.00 0
2,219.18
0.00
40000 11/01/07 001 11/01/07 750 0 2,338.05 2,338.05
395,605.19 0.00 0
0.00
0.00
40000 11/01/07 002 11/01/07 610 0 0.00 2,338.05
395,605.19 0.00 0
2,338.05
0.00
40000 12/01/07 001 12/03/07 750 O 2,276.08 2,276.08
397,881.27 0.00 0
0.00
0.00
40000 12/01/07 002 12/03/07 610 0 0.00 2,276.08
397,881.27 0.00 0
2,276.08
0.00
40000 01/01/08 001 01/02/08 750 0 2,365.49 2,365.49
400,246.76 0.00 0
0.00
0.00
40000 01/01/08 002 01/02/08 610 0 0.00 2,365.49
400,246.76 0.00 0
2,365.49
0.00
40000 02/01/08 001 02/01/08 750 0 2,379.55 2,379.55
402,626.31 0.00 0
0.00
0.00
40000 02/01/08 002 02/01/08 610 0 0.00 2,379.55
402,626.31 0.00 0
2,379.55
0.00
40000 03/01/08 001 03/03/08 750 O 2,239.26 2,239.26
404,865.57 0.00 0
0.00
0.00
40000 03/01/08 002 03/03/08 610 0 0.00 2,239.26
404,865.57 0.00 0
2,239.26
0.00
40000 03/19/08 001 04/04/08 661 0 0.00 0.00
404,865.57 0.00 0
- 0.00
0.00
g
098 M&T MARSHALL AND ILSLEY BANK LOAN ACCOUNTING NOTE INQUIRY

R-6310-001-001 06-09-09 PAGE 7376
Page 8
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NOTE#

EFF DATE TR#

PRIN BAL AFTER

40000

40000

40000

40000

40000

40000

40000

40000

40000

40000

40000

40000

COLLAT AMT SN/I#
PAYEE INTEREST AMT
COLL/ITEM BAL
04/01/08 001 04/02/08 750 O 2,407
407,272.58 0.00 0 0
0.00 |
04/01/08 002 04/02/08 610 O 0.
407,272.58 0.00 0
2,407.
0.00
04/01/08 003 04/04/08 400 O NEW RATE=
05/01/08 001 04/30/08 610 O 0.
407,272.58 0.00 0 0
0.00
UNAPPLIED FUND AMT 2,361.
05/01/08 002 05/22/08 610 0 0.
407,272.58 0.00 0
2,375.
0.00
UNAPPLIED FUND AMT 2,361.
05/30/08 001 05/30/08 668 0 0.
407, 0.00 0 0
0.00
06/01/08 001 05/30/08 610 O 0.
407,272.56 0.00 0
2,375.
0.00
07/01/08 001 07/01/08 610 0 0.
407,272.56 . 0.00 0
2,375,
0.00
08/01/08 001 07/30/08 610 O 0.
407,272.56 0.00 0
2,375.
0.00
09/01/08 001 09/03/08 610 0 0.
407,272.56 0.00 0
2,375.
0.00
10/01/08 001 10/02/08 610 © 0
407,272.5 0.00 0
2,375.
0.00
11/01/08 001 11/07/08 610 © 0
407,272.56 0.00 0
2,375.
0.00
Page 9 -

109147-payment History
ACT DATE TCD REV PRINCIPAL AMT

01

00

00
01

00

.00

72
00
76
72-
02

.00

00
76

00
76

00
76

00
76

.00

76

.00

76

TOTAL AMT

2,407.01

2,407.01

7.000

NEW BASIS= 3

2,361.72

2,375.76

2,375.76

2,375.76

2,375.76

2,375.76

2,375.76

2,375.76

KONDAUR/McKinney-00147



109147-pPayment History

40000 12/01/08 001 12/12/08 610 0O 0.00 2,375.76
407,272.56 0.00 )]
2,375.76
0.00
40000 01/01/09 001 01/09/09 610 © 0.00 2,375.76
407,272.5 0.00 0
2,375.76
0.00
40000 04/03/09 001 05/11/09 714 0 0.00 1,183.32
407,2 0.00 0
0.00
0.00
ESCROW AMT 1,183.32
0
098 M&T MARSHALL AND ILSLEY BANK LOAN ACCOUNTING NOTE INQUIRY
R-6310-001-001 06-09-09 PAGE 7377 :
NOTE FEE PLAN: E3 BILL FREQ: MIN FEE:
ENTERED DATE: 03/06/08
NUMBER: BILL LEAD TIME: 0 MAX FEE:
ASSESS START: 03/06/
DELETE: DETAIL BILL IND: CURR ASSESS:
$0.00 ASSESS END: 99/99/
STOP IND: POOLED BILL IND: YTD ASSESS:
$0.00 1ST PMT DUE: 00/0 0/00
NEW TODAY: N COMB BILL IND: ORIG ASSESS:
$250.00 PRIOR PMT DUE: 00/00/ 0
NEW THIS PERIOD: NAME ADDRESS IND: 1 WAIVED YTD:
$0.00 CURR PMT DUE: 00/0 0/00
CHG DEPOSIT IND: FEE TYPE: N CURR DUE:
$0.00 NEXT PMT DUE: 00/00/00
CHG ACCT: FEE CATEGORY: MS TOTAL DUE:
$0.00 START EARN: 00/00/
EARN IND: REBATE IND: N PAID YTD:
$0.00 GOOD DATE 1: 00/00/00
‘FINANCE IND: EARNINGS TERM: 0 EARN YTD:
$0.00 GOOD DATE 2:  00/00/00
NFEEsgAggS: 7 CAP FEE IND: N EARN MTD:
.00 DISPLAY TO CUST: Y EARN LTD:
$0.00 NOTE CALC IND: N PRIOR MNTH UNEARN
CURR MNTH UNEARN:
$0.00
NEXT MNTH UNEARN:
$0.00
UNPAID CAP FEES:
$0.00
COMPONENT 1 COMPONENT 2 COMPONENT 3
RLTD INDEX: 000 000 000
RATE: 250,00 0.00000000 0.00000000
RLTD-KEY: 00000040000 00000000000 00000000000
RLTD-SEG:
NOTE FEE PLAN: F9 BILL FREQ: MIN FEE:
ENTERED DATE: 02/20/07
NUMBER: 1 BILL LEAD TIME: 0 MAX FEE:
Page 10
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- ASSESS START:
DELETE:
$0.00 ASSESS END:
STOP IND:
$0.00 1ST PMT DUE:
NEW TODAY:
$585.00 PRIOR PMT DUE:
NEW THIS PERIOD:
$0.00 CURR PMT DUE:
CHG DEPOSIT IND:
$0.00 NEXT PMT DUE:
CHG ACCT
$0.00 START EARN:
EARN IND
$0.00 GOOD DATE 1:
FINANCE IND:
$4.88 GOOD DATE 2:
NFEE BASIS:
$0.00
$0.00
$542.75
$541.13
$539.50
$0.00
RLTD INDEX:
RATE:
RLTD-KEY:
RLTD-SEG:
0
098

NOTE FEE PLAN:
ENTERED DATE:
NUMBER :
ASSESS START:
DELETE:
$0.00 ASSESS END:
STOP IND:
$125.00 1ST PMT DUE:
NEW TODAY:
$125.00 PRIOR PMT DUE:
NEW THIS PERIOD:
$0.00 CURR PMT DUE:
CHG DEPOSIT IND:
$125.00 NEXT PMT DUE:
CHG ACCT:
$125.00 START EARN:
EARN IND:
$0.00 GOOD DATE 1:
FINANCE IND:
$125.00 GOOD DATE 2:
NFEE BASIS:
$0.00
$0.00

COMPONENT 1
000

585.00
00000040000

M&I MARSHALL AND ILSLEY BANK
R-6310-001-001 06-09-09

109147 ~Payment History
02/20/07
DETAIL BILL IND:
99/99/99
0 POOLED BILL IND:
00/0 /00
COMB BILL IND:
00/00/
Y NAME ADDRESS IND: 1
006/00/00
FEE TYPE: N
00/00/00
0  FEE CATEGORY: MSs
02/07/07
REBATE IND: N
07/07/09
EARNINGS TERM: 360
08/07/09
CAP FEE IND: N

DISPLAY TO CUST: Y
NOTE CALC IND:

COMPONENT 2
000

0.00000000
00000000000

PAGE 7378

BILL FREQ:

M8
03/17/09

BILL LEAD TIME: 0
03/17/

DETAIL BILL IND:
99/ 9/99

POOLED BILL IND:
00/00/
N COMB BILL IND: N
00/00/00
Y NAME ADDRESS IND:
00/00/00

FEE TYPE
007/00/00

FEE CATEGORY:
00/00/00

REBATE IND:
00/00/00

EARNINGS TERM: 0
00/00/00
7 CAP FEE IND: N

=

Ms

DISPLAY TO CUST: Y
Page 11

LOAN ACCOUNTING

CURR ASSESS:
YTD ASSESS:

ORIG ASSESS:
WAIVED YTD:

CURR DUE:

TOTAL DUE:

PAID YTD:

EARN YTD:

EARN MTD:

EARN LTD:

PRIOR MNTH UNEARN
CURR MNTH UNEARN:
NEXT MNTH UNEARN:
UNPAID CAP FEES:

COMPONENT 3
000
0.00000000
00000000000
NOTE INQUIRY

MIN FEE:

MAX FEE:
CURR ASSESS:
YTD ASSESS:
ORIG ASSESS:
WAIVED YTD:
CURR DUE:
TOTAL DUE:
PAID YTD:
EARN YTD:
EARN MTD:
EARN LTD:

KONDAUR/McKinney-00149



109147-payment History

$0.00 NOTE CALC IND: N PRIOR MNTH UNEARN
CURR MNTH UNEARN:
$0.00
NEXT MNTH UNEARN:
$0.00
UNPAID CAP FEES:
$0.00
COMPONENT 1 * COMPONENT 2 COMPONENT 3
RLTD INDEX: 000 000 000
RATE: 125.00 0.00000000 0.00000000
RLTD-KEY: 00000040000 00000000000 00000000000
RLTD-SEG:
NOTE FEE PLAN: M8 BILL FREQ: MIN FEE:
ENTERED DATE: 03/18/09
NUMBER: 2 BILL LEAD TIME: 0 MAX FEE;
ASSESS START: 03/18/09
DELETE: DETAIL BILL IND: CURR ASSESS:
$0.00 ASSESS END: 99/99/
STOP IND: PODLED BILL IND: YTD ASSESS:
$125.00 1ST PMT DUE: 00/0 /00
NEW TODAY: N COMB BILL IND: N ORIG ASSESS:
$125.00 PRIOR PMT DUE: 00/00/
NEW THIS PERIOD: NAME ADDRESS IND: 1 WAIVED YTD:
$125.00 CURR PMT DUE: 00/0 /00
CHG DEPOSIT IND: FEE TYPE: N CURR DUE:
$0.00 NEXT PMT DUE: 00/00/00
CHG ACCT: 0 FEE CATEGORY: MS TOTAL DUE:
$0.00 START EARN: 00/00/
EARN IND: REBATE IND: N PAID YTD:
$0.00 GOOD DATE 1: 00/00/00
FINANCE IND: EARNINGS TERM: "0 EARN YTD:
$0.00 GOOD DATE 2: 00/00/00
NFEEsgAggs: 7 CAP FEE IND: N EARN MTD:
$0.00 DISPLAY TO CUST: Y EARN LTD:
NOTE CALC IND: N PRIOR MNTH UNEARN
$0.00
CURR MNTH UNEARN:
$0.00
NEXT MNTH UNEARN:
soloo
UNPAID CAP FEES:
$0.00
COMPONENT 1 COMPONENT 2 COMPONENT 3
RLTD INDEX: 000 00 000
RATE: 125.00 0.00000000 0.00000000
RLTD-KEY: 00000040000 00000000000 00000000000
RLTD~SEG:
1]
098 M&TI MARSHALL AND ILSLEY BANK LOAN ACCOUNTING NOTE INQUIRY
R-6310~001-001 06-09-09 PAGE 7379
NOTE FEE PLAN: 12 BILL FREQ: MIN FEE:
ENTERED DATE: 04/04/08
NUMBER: BILL LEAD TIME: 0 MAX FEE:
ASSESS START: 04/04/
DELETE: DETAIL BILL IND: CURR ASSESS:
Page 12
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NOTICE OF ASSIGNMENT, SALE OR TRANSFER OF SERVICING RIGHTS

This notice is to inform you that effective August 16, 20089; the servicing of your morigage loan is being assigned,
sold, or transferred from M&! Marshall & lisley Bank, M&} Bank FSB, or Southwest Bank (M&! Bank) to Kondaur
Capital Corporation. Servicing Is defined as the right to collect payments from you on your mortgage loan.

The assignment, sae or transfer of the sarvicing of the mortgage loan does not affect any term or condition of the
mortgage Instruments, other than the terms directly related to the servicing of your loan.

Except in limited circumstances, the law requires that your present Servicer send you this notice at feast 15 days
before the effective date of transfer or at closing. Your new Servicer must also send you this notice no later than
15 days after this effective date or at closing. i

Your present Servicer is M&I Bank. If you have any questions relating to the transfer of servicing from your pressnt
Servicer, call M&! Barnk tolf free at 1-888-464-5463, avallable 24 Hours.

Your new Servicer will be Kondaur Capital Corporation. The business address for your new Servicer is 1100 Town
& Gountry Suite 1600, Orange, CA 92868. if you have any questions relating to the transfer of servicing to your
new Servicer, please call tolf free 1-877-737-8868, Monday through F riday from 8:30 a.m. - 5:30 p.m, PST.

The date that your present Servicer will stop accepting payments from you is August 16, 2009, Effective August
17, 2009, your new Servicer will start accepling payments from you. Begin making your checks payable to
Kondaur Capital Corporation and mail your payment to PO Box 1449, Orange, CA 92856-1449,

You should also be awara of the foliowing information, which is set out in more detall in Section 8 of the Real
Estate Settiement Procedures Act (RESPA) (12 USC 2605):

During the 60-day period following the effective date of the transfer of the loan servicing, a loan payment received
by your old Servicer before its due date may not be treated by the new Servicer as late, and a late fee may not be
imposed on you. )

Section 6 of RESPA (12 USG 2605) gives you certain consumer rights, if you send a “qualified written request” to
your loan Servicer concerning the servicing of your loan, your Servicer must provide you with a written
acknowledgment within 20 business days of receipt of your requesl. A “qualified written request” is a written

- correspondsnce, other than notice on a payment coupen or cther payment medium supplied by the Servicer, which
includes your name and account number, and your reasons for the request. Send writlen requests to 1100 Town
& Country Rd, Suite 1600, Orange, CA 92868.

Not later than 60 business days after receiving your request, your Servicer must make any appropriate corrections
to your account, and must provide you with a written clarification regarding any dispute. During the 60-business-
day period, your Servicer may not provide information to a consumer reporting agency concerning any overdue
payment related to such period or qualified written request, however, this does not prevent the Servicer from
initiating foreclosure if proper grounds exist under the mortgage documents.

A busingss day is a day on which the offices of the business entity are open fo the public for carrying on
substantially all of its business functions.

Section 8 of RESPA also provides for damages and costs for individuals or classes of individuals in circumstances
where Servicers are shown to have violated the requirements of that Section. You should seek legal advice if you
believe your rights have been violated.

M&} Bank July 31, 2009
Present Servicer Date
Kondaur Capital Corporation July 31, 2009
Future Sarvicer Date

KONDAUR/McKinney-00206
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i KONDAUR w10

B CAPITAL CORPORATION .Orange, CA 92868
' : - 888.KONDAUR phone
Soaring o Better Soiutions 877 KONDAUR fax
January 4, 2010

VIA EMAITL TO imckinney @hushmail.com / ORIGINAL VIA OVERNIGHT MATL
Mr. James McKinney

618 S, Wickiup Road

Apache Junction, AZ 85219

Re:  Kondaur Loan No.: 109147
Secured Property: 608 S. Wickiup Road. Apache Junction, AZ 85219

Dear Mr. McKinpey:

This is the response of Kondaur Capital Corporation “(Kondaur™) to your letier dated December 24,
2009, which the Legal Departinent received on December 26, 2009 regarding the matter referenced
above, which you characterized therein as a “qualified written request” (“QWR™) pursuant to the Real
Estate Settlement Procedures Act, 12 U.S.C. 2605(e) (“RESPA™). A true and correct copy of your letter
is attached hereto as Exhibit A.

As we understand your letter, you state that you have “great doubts to whom [you] are dealing with.”
And, because a foreclosure sale of the aforementioned property is scheduled for tomorrow, January S,
2010, you demand to immediately negotiate with the “Real Party in Interest” to this transaction. You
further claim that you have issued six previous QWR inquiries to both Kondaur and prior servicers, but
have purportedly not received a response to any of the inquiries.

In addition to the above, you list a series of thirteen questions to which you demand an answer. Lastly,
you state:

“Kondaur has been silent for six, long unnecessary months now, since August 182, 2009.

In response to your first inquiry regarding your alleged doubts about with whom you are working, it
appears that you are simply asking questions to which you already know the answer. As you are very
well aware, you have been working with Kondaur, the current Note Holder, for the last six (or more)
months in order to resolve the delinquency of your mortgage. Nevertheless, attached hereto as Exhibit
B, is a copy of the recorded Assignment of Mortgage from M&I Bank to Kondaur. Presumably, this is
the proof that you are seeking which clearly reflects Kondaur as the “Real Party in Interest.” Despite
this documentation, which is of public record, you claim that Kondaur has failed to respond to each of
your inquiries. Attached hereto collectively as Exhibit C are copies of our response letters dated
August 18, 2009, August 24, 2009 and September 21, 2009, which were sent in response to your
inquiries dated August 17, 2009, and August 18, 2009 (which included your letters titled “Notice of
Loan Rescission” and *Qualified Written Request, Complaint, Dispute of Debt and Validation of Debt

KONDAUR/McKinney-00039



Mr. James McKinney . .

January 4. 2010
Page 2

Letter, TILA Request.”) Accordingly, contrary to your assertion, Kondaur has properly responded your
two inquinies (rather than six).

The fact that Kondaur promptly responded to each of your inquides (in additon to our many
conversations via email and telephone) contradicts your claim that Kondaur has been silent for the last
six months. You and your son, Mr. Dow McKinney, are well aware that Kondaur has been in consistent
contact with you regarding our mutnal desire to bring this matter 10 a close. Not only has Kondaur
postponed the foreclosure sale on three occasions (September 9, 2009, October 20, 2009 and December
1. 2009). but we have also consistently negotiated and significantly reduced the amount we would
.accept as payment in full for you to refinance the property (with the lender of your choice) or through a
note sale. As you know, throughout our numerous conversations both in email and via telephone over
the last few months, and in our last and most recent effort, Kondanr drafted and issued to you a draft
settlement agreement and mutual release (taking many of your demands into consideration) detailing our
willingness to accept the sum of $238,750.00 as payment in full on your loan which carries an existing
unpaid principal balance of $407,272.56. We spoke with you on numerous occasions to address your
objections and questions you had regarding the draft, which included your concemn that the majority of
the verbiage in the agreement was that of Kondaur and did not inclbde any of “your wording.” In
response to this, we informed you that the agreement itself was based on quality and not quantity.
Regrettably, we were unable to come to a formal resolution as you simply would not accept the wording
in the settlement concerning the reporting and issuance of a 1099 (debt forgiveness), (Despite our many
efforts to explain the debt forgiveness act and the fact that yon would not be lable for the deficiency,
you would not accept the documentation we provided to you from the IRS website simply because of
your statement that you do not trust the government, President Obama or his administration.) In an effort
"to avoid receiving 2 1099, you indicated that New Start Mortgage (“New Start™) would be willing to
1 process the transaction as a note sale. However, in speaking with Mark Anderson of New Start, he
stated unequivocally that he would not be able to process this as a note sale because you were ouly
approved for a reverse short payoff refinance transaction and their office does not purchase notes.
Although Kondaur has worked with you time after time by postponing the foreclosure sale date on three
occasions, reducing the short payoff amount by over $168,000.00, and trying to keep you in your
property, you simply would not accept our offers because of your unreasonable concerns regarding the
1099 issue. As such, Kondaur has been given no other option than to move forward with the foreclosure
sale scheduled for January 5, 2010. '

The series of questions that you listed in your letter (which could not be answered by one or more of the
enclosed documents) have not been responded to and/or copies of requested documents have not been
provided as those inquiries or requests for loan documents were not properly the subject of a QWR, or,
as they are proprietary information, were not subject to disclosure in response to a QWR. Pursuant to 12
USC §2605(e), the information that may be obtained on a loan under a QWR is specifically limited to
“information relating to the servicing of such loan... that includes a statement of the reasons for the
belief of the borrower, to the extent applicable, that the account is in error or provides sufficient detail to
the servicer regarding other information sought by the borrower” (emphasis added). Servicing, itself, is
defined in 12 USC § 2605(i) as “receiving any scheduled periodic payments from a borrower pursuant to
the terms of any loan...” Therefore, we respectfully decline to provide the responses or copies of
requested documents which are not properly the subject of a QWR.

KONDAUR/McKinney-00040



Mr. James McKinney . .

January 4, 2010
Page 3

- Notwithstanding the foregoing, and pursuant 10 the attached Assignment of Mortgage. Kondaur Capital

Corporation is the current note holder. Our address and telephone pumber are listed in the upper right
corner of the first page of this letter.

Thank you for the opportunity to respond.
s veryaruly,
x
Paula Chastain

Legal Anatyst
KONDAUR CAPITAL CORPORATION

Enclosures

THIS COMMUNICATION 1S FROM A DEBT COLLECTOR BUT DOES NOT IMPLY THAT XONDAUR CAPITAL CORPORATION IS ATTEMPTING TO COLLECT
MONEY FROM ANYONE WHOSE DEBT HAS BEEN DISCHARGED PURSUANT TO (OR WHO IS UNDER THE PROTECTION OF) THE BANRRUPTCY LAWS OF
THE UNITED STATES; IN SUCH INSTANCES, IT IS INTENDED SOLELY FOR INFORMATIONAL PURPOSES AND DOES NOT CONSTITUTE A DEMAND FOR

PAYMENT.
KONDAUR/McKinney-00041



Faxed 12/3¢ /09 to: Kondanr Capital Corporation 1 (877) 566-3287

JAMES MCKDINEY
618 8. Wickiup Road

Apache Junction, AZ 85219
Decsmber 24, 2000

Kondaur Capital Corporation

Kondaur Venture X, LLC, by:

Kondarr Capital Trust Series 2009-3, et, al,
all hereinafier “Kondaur”

Panla Chastain

Jon Dautio

Peter Bai

Mike Perry

1100 Town & Country, Suite 1600

Orange, CA 52868
Deutsch Bank
thtlmmofxmdmftadmmmﬁﬁm

1761 E. St., Andrew’s Place
‘Sante Ans, CA 927054934

Re: Ascount #: 109147, also known / formerly-known-as M & 1 #35662154 dated
February 7, 2007 !

Notioe to the Principal is Notice 1o the Ageat and Notice to the Agent is Noties to the Principal,
Kondaur Capital Corporation, Kondeur, and Deutsch Bank and all Hsted above:
Again, a5 ] reasonably noted in carlier letters, I have great doubts to whom I am dealing
with. Since yon have a foreclosure scheduled for January 5%, 2010, I demand to
immediately negotiate with the Real Party in Interest to this transaction, not just an
F.D.CP.A. debt collector - servicer.

Peter Bad told us that Kondaur Servicing Corporation is just an “asset manager” and not &
Sexvicer. Asset manager for whom?

This is my 7" QWR to this account, none of which have been answered, by the previous
servicers, nor by Kondaur in purposeful repeated violations of both R.E.S.P.A. and the
F.D.CP.A.

I request in addition to my earlicr questions, actual real answers to the following:

1. Is this account & part of, or has ever been a Mortgage Backed Security (M.B.S.)?

EXHIBIT, &
KONDAUR/McKinney-00042




2. What is the pame of this Security or Securities?

3. Whmisﬂ:eeonmctname,addms,andtelepbmcnmberoftthemrﬁyﬁw)?

4. Isthisaccomheldbyal’ooloﬁnmwr(s)?

3. What is the name of the Pool?

6. Whﬁisﬁemﬁmname,ﬁdmgandﬂsphonenumbwofﬂ:e?ml?

7. Who is the claimed Real Party in Interest to this scoount?

8 What date did you transfer consideration for this Note to eny previous Real Party
in Interest?

9. Who is the cluimed Holder in Due Course to this accoumnt?

10.%31datcdidﬂieytmnsfercmidetaﬁmforthisﬁﬂetomyprevicusHolde;in
Due Course? - :

11, What records does Kondsur Capital Corporation and other Kondaur eatities above,
have about the defuult of the note?

12. How does Kondaur advertisement on the intermet for Joans which include “hyper-
defanlt”, involve this account? See: htto://www.k .com/home,

Is.mmxdsdowKondmCapim]Corpomﬁmandomchondzmcmiﬁ%abow,
havqabommefomdishmox(s)ofthem,whmﬁmserﬁwdbyM&Imd
following?

Due 1o the emotional distress, and economic losses from You atternpting to foreclose by
home, send the answers to each of these pertinent questions immediately.

ed with fraud where there is a legal or moral duty 1o s ak or
on ered would be infenti sleading - U.S. v. Tweel, 550
F.2d 297, 299 (5™ Cir. 1977). Notification of legal responsibility is “the first essential of
due process of law.” Connally v. General Construction Co., 269 U.S. 385, 391.

Kondanr has been silent for six long, mnnecessary months now, since August 18% 2009,

1 demand thet each of you answer these questions, and postpone your foreclosure date for g
reasonable amount of days after you finally answer these questions in their entirety, so I
may respond accurately and completely to the court and jury in my forthcoming amended
complaint,

Sincerely,
ames McKimey ’

KONDAUR/McKinney-00043
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44 Wiafches found
* Required Figld
* Enity Namel " .o File Number: © "
| This field is not case sensitive.
i
FILE NUMBER  ENTITY NAME
4378689 KONDAUR CAPITAL CORPORATION
4205358 KONDAUR CAPITAL, LLC '
4823879 KONDAUR CAPITAL TRUST SERIES 2008-1
4836981 -Q___HBMLSE&IMD&-Z
4538978
4887885 KQM g_aﬂx,sg m SERIES ; 2009.1
4715615 KONDAUR CAPITAL TRUST SERIES 2000.3
4847551 K ILB1 LLC.
4588453 KONDAUR VENTURES N1 B1, L L C.
4568448 KONDAUR RES i, L.L.C.
4566455 KONDALR VENTURES il QFFSHORE. LL.C.
4566449 KONDAUR VENTURES Il OFFSHORE REQ 1. LL.G.
4545703 KONDAUR VENTURES II, LLL.C.
4549515 KONDAUR VENTURES Il OFFSHORE, LL G
4558190 KQNDAUR VENTURES Il OFFSHORE REQ 1. LILG,
4530019 KONDAUR VENTURES |, LLC
4587546 KONDAUR VENTURES [V B, LL.C.
4587645 KONDAUR VENTURES IV, LL.C.
4587547 KONDAUR VENTURES IV OFFSHORE, L1 C.
45875438 KONDAUR VENTURES IV OFFSHORE REQ 1, LLG.
4695781 KONDAUR VENTURES [X B1, L.L.C.
4895758 KONDAUR VENTURES IX, L.L.C,
4895769 KQNDAUR VENTURES IX OFFSHORE, L.L.C,
4695772 KONDAUR VENTURES IX OFFSHORE REQ 1, LLG
4612012 KONDAUR VENTURES V B1. L LG,
4834842 KONDAUR VENTURES VI BY. L.L.C.
46837111 KONDAUR VENTURES V11 BY, L L C.
4682513 KONDAUR VENTURES Vil B1. L1.C.
1212412009 2:47 PM
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4882510 KQNOAUR VENTURES VL L1,G.

48R2515 KONDAUR VENTURES VIl OFFSHORE | L G,
4BB2517 KONDAUR VENTURES VIll OFFSHORE REQ 1 LG,
4837109 KONDAUR VENTURES VI LLC.

4837115 KONDAUR VENTURES VIl OFFSHORE L LG,
4837116 KONDAUR VENTURES Vil OFFSHORE REQ 1, LL.GC,
4534838 KONDAUR VENTURES VI L L.C,

4834846 KONDAUR VENTURES V| QFFSHORE, L L.C.

4834851 MAQB.ME_M&S,M_QE&SHOR.E___REO 1LLLG
4611696 " KONDAUR VENTURES V. L.L. -
4611897 W&Eﬁm&ﬁ%& LLC.

4511658 KONDAUR VENTURES V OFFESHORE REQ 1. LG,
4711830 AUR VE B1, LL.C,
4711826 AUR RESX LL.C
4711834 KONDAUR VENTURES X OFFSHORE, |L.C.
4711838 KONDAUR VENTURES X OFFSHORE FED 1, LG,
) i
20f2 1272412009 2:49 PM
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® SEcuRrTy TIE AGNCY
m%&ﬂwa

and Refurn to:

DATE/TIME: 08/02/05 1624
FEE: $1¢.00
PAGES: 2
FEE NOUMBER: 2005-091736

ASSIGNMENT OF DEED OF TRUST

FOR VALUE RECEIVED, M&T MARSHALL & TLSLEY BANK, a Wisconsin Corporation, its surcessors and
assigns, hereby assigns and transfers 1o KONDAUR GAPITAL CORPORATION. ., ifs sucosssors and assigas,

aJ]itsn'ghtﬁﬁemdmmmmdmaomﬁnmmtgageexwmadby,JAMESHMCmm,ANUNMARRmDMAN,

Dated FEBRUARY 7, 2007, 10 __ps MARSHALL & LSLEY BANK , and recorded on FEBRUARY 9,
2007, IN DOCUMENT NUMBER 2007-017572 of Official Records in the Office of the County Recorder of PENAL, whick
encumbers the following described property, to-wit: i

SEE ATTACHED LEGAL

Dated fhis 47" Day of AUGUST, 2000.

ME&I MARSHALL & ILSLEY BANK

Zon

STATE OF WISCONSIN )
County of Waukesha }

"MATTHEW PLOTZ, Notary Public
My commission will expire October 16, 2011

EXHIBIT, =

KONDAUR/McKinney-00046._
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o K ND A R TLOC Town B Zounry R
P Surfe “ol

¥ CAPTIAL CORPCRATION Drangs T4 22868
BEEHONT LR phone

-

CETRKONDALR

Soaring v Batier Soiutions

Re.  Loan No.: 109147

Secured Prepertst 618 S, Wickiup Road. Apache juncuen. A7 k3216

Dear Mz, McKinney:

This is the response of Kondaur Capital Corporation (“Kondaw™) o vour lemer daed Angust 15 2009, which the
Legal %mt reczived on Angns 20 2009 regarding the mansy reierenced above. w’:nu YOu Chavacierized
Therein &5 & cjna_.__aa women reguest” ("QWR™ pursnam to the Real Eswe Semiemen: Procsdwres 4o 10 US.C
260502; (“RESPA”). A wne and comest sopy of vour iamer is amaches hersic as Exiibir 1

Prrsuant 1o vour requests i Exbibit 1. we have amached hereic coflectvely as Exhib 2 copies of the following
Apcurasnts. medrporaed by reference hesein, which 2lse provide any “vahidation” vou have segms

%

v
%3»

¥« PEvioeml Hewrv
i Copies of Nowe and Mortgage
= Copr of the Final Seqlement Staiemeni '
*  Copy of the signed ARM Loag Modificaton 4 sreemen datz March 12, 200R
*  Goodbve Leer
*  Helic Lazer

Please be advised thar remzinder of vour requesiinguinies (theee which conld not be answered v ome of more of
the enclosed documents) have not beep responded to andior copiet of reguesisd documents have not been
provided as those inquisies or requesz for Joan docwments were ner properly the m’bi” of & QWR o, 2s they are
proprietary Informarion, were not subject 1o disclosure in response 10 2 QWR. Pursnant w12 USC §2605(e). the
informarion that may be obained op & losn mmder & QV»'R is spacificaly limited w “informerion relading o the
servicing of such Joan... ther meludes 2 stztement of the rezsons for the belief of the bomower, o the axtent
applicable, that the accoumt is in emor or provides sufficient detail i the servicer regarding other information
sought by the borowsr” {emphacic added). Servicing, iself, is defined tn 12 USC § 26034° as “recel ing any
scheduled pericdic payments from 2 bomrower pursuant 10 the terms of any loan.. © Toersfors, we re\pc,n‘a_r\
aacnne i provide the responses or coples of requesiad documents which are 1ot propezly the subject of s QWR.

Should vou héve any Juesdions. Dlease 40 not hesitais 1o ~opiac our office.

Tzs comenamisasien it from & 4eby oollector Dk Joss oot iy thar Kondanr Capinel Comporarion i EmpTnE w colieti money T
azyone wDose G20t hes Deen Sisthargsd pursiaw . o7 Whe i vodss fhe oiscnon of The bardTumy lowr of e Tl § Stmmes; i sach

imsances. 1 is intesdel suisy fivinformadions: pusposss 2nd &0st oo consTmme & Sxmeand v prvmem
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JavEs MCKINNEY
618 S. Wickiup Road
Apache Juncron, AZ 85219
Angust 18%, 2009

Kondzaur Capital Corporation
QWR Deparment

1100 Town & Country, Suite 160
Orange, CA 92868

QUALIFIED WRITTEN REQUEST, COMPLAINT, DISPUTE OF DEBT AND
VALIDATION OF DEBT LETTER, TILA REQUEST

This letter is a “qualified written reguest™ (QWR) in compliance with and under the Real
Estate Semlemer Procedures Act, 12 U.S.C. Section 2605(e), and Regulation X at 24
CF.R 3500, and The Gramm Leach Bliley Act

Re: Account #: 109147, also known / formerlv known as M & 1#356621354 hereinafter
‘Lozn’ dated February 7, 2007 (hereinafier the subject ‘loan’ and is the reference for al)
guestions and reguests described below).

Dear Kondaur Capiral Corporation:

[ am vrrtmg 1o you to complain abour the former servicing of this mortgage and my need
for understanding and clarification of various sale, transfer, funding source, legal and
beneficial ownership, charges, credits, debits, wansactions, reversals, actions, paymenrs,
analyses, and records related 1o the servicing of this accounr from its origination to the
present date. This Joan was Rescinded on June 4%, 2009 due to the orginator’s material
breaches, and the former Servicer may not have informed you of their lengthy pending
legal dispurtes and claims against them in this file.

To daze, the documents and information I have, that M & I has sent me, and the
conversations with their service representatives have been unproductive and have not
answered my questions.

Needless 10 say, I am very concerned, with all the news lately regarding the stories of
predatory lending. Specifically this former Servicer, M & I bank left me feeling that there
is something they were trying to hide by their evasiveness and less than misleading letters.
I worry that potential fraudulent and deceptive practices by unscrupulous mortgage
brokers; sales and wansfers of mortgage servicing rights; deceptive and fraudulent
servicing pracuces 1o enhance balance shests; deceptive, abusive and fraudulent
accounting tricks and practices may have also negatively affected any credit rating,
mortgage account and/or the debt or pavments that I am curzently, or may be legally
obligated 10.

EXHIBIT e
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T am also very concerned with M & T's uiter failure 1o specifically acknowledge within 20
days, and answer within 60 business days the acteal questions on my previous QWR's,
violating 12 USC § 2605, and wholly lacking any real good faith to my honest questons
angd concerns, since they were the originators of the original transaction.

Also, my recent review of M & I's 8-K and 10-K SEC filings show significant dealings in
securitizad, resold, repackaged securities often misrepresented as ‘mortgages’.

Since you, perhaps unwirtingly, purchased into a8 Rescinded void security interest and/or
security, I have 10 hereby reasonabiy demand absolute first hand evidence from you of the
original uncertificated or certificated security regarding account #109147. In the event vou
do not supply me with the very security, or proof otherwise, it will be a posirive
confirmarion on your part that the originator M & 1 never really creared and owned one.

1 also hereby demand that a chain of transfer from you to wherever the security is now be
promptly sent to me as well. Absent the actual evidence of the security, I have no choice
buz to dispute the validity of your lawful ownership, funding. entirlement right, and the
cirrent debt vou sav [ owe. By debt I am referring o the principal balance you claim I
owe; the calculared monthly payment, calculated escrow pavment and any fees claimed o
be owed by you or any trust or entity you may service or sub-service for.

To independently validate this debt, I need 10 conduct & complete exam, andit, review and
accounting of this mortgage accoum from its inception through the present date. Upon
receipt of this letier, please refrain from reporting aay negative credii information (if anv}
10 any credit-reporing agency until you respond to each of the requests.

1 also request that you conduct vour own investigation and andit of this account since its
inception 10 validate the dsbt you currently claim I owe. I would like you to validate the
debt so that it is accurate to the penny!

Please do not rely on previous servicing companies or originarors records, assurances or
indemnity agreements and refuse 10 conduct a full audit and investigation of this account,

1 understand that potential abuses by you or previous servicing companies could have
deceptively, wrongfully, unlawfully, and/or illegally:

Increased the amounts of monthly payments;

Increased the principal balance I owe;

Increased the escrow payments;

Increased the amounts applied and attributed toward interest on this account;

Decreased the proper amounts applied and attributed oward the principal on this account;
and/or

Assessed, charged and/or collected fees, expenses and miscellaneous charges I am not
legally obligated 10 pay under this mortgage, note and/or deed of trust.
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1 request you insure that I have not been the vierim of such predatory servicing and lending
pracuces.

To insure this, I have amhorized 2 thorough review, examination, accountng, and audit of
~ mortgage account #109147 by morigage anditing and predatory servicing or lending
experts. This exam and zudit will review this mortgage accoum file from the date of initial
contact, application and the origination of this account w0 the present date written above.

Again, this is & Qualified Wrinen Request under the Real Estate Setriement Procedures
Act, codified as Title 12 section 2603(e) of the United States Code as well as a request
under the Truth In Lending Acr 15 U.S.C. section 1601. RESPA provides substanrial
penalties and fines for non-compliance or failure 10 answer my questions provided in this
letter within sixty (60) days of its receipt.

In order to conduct the examinarion and audit of this loan, I need to have full and
immediate disclosure inciuding copies of all pertinent information regarding this loan. The
documents requested and answers 10 my questions are neaded by myself and others 10
ensure that this loan:

1-Was originated in lawfnl compliance with all federal and state laws, regulations
including, but not limited to Title 62 of the Revised Stetines, RESPA, TILA, Fair Debt
Collection Practices Act, HOEPA and other laws;

2-That the origination andior any sale or transfer of this account or INONETary inswurnent,
was conducted in accordance with proper laws and was a laoiful sale with complete
disclosure w all parties with an interest;

3-That you disclose the claimed Holder ta Due Course of the monetary instumentv/desd
of wusv/asset is holding such note in compliance with statutes, State and Federal laws and
is entitled 1o the benefits of pavments;

4-That you disclose the Real Party of Interest of the monetary inswument/desd of
trust/asset is holding such note in compliance with statures, State and Federal laws and is
entitled 1o the benefits of payments;

53-That you disclose all former Real Party of Interest(s) of the monetary inswument/deed
of trust/asser is holding such note in compliance with stanmtes, State and Federa] laws and
is entitled 10 the benefits of payments;

6-That you disclose any insurance, any PMI received by any party to this transaction at any
time since its inception, and was/is entitled w the benefits of payments, dates when thev
received all payments, and amounts;

7-That vou disclose any insurance, any Credit Default Swaps received, created. or paid by

any party 10 this transaction at any time since its inception, and was/is entitled to the
benefits of payments, daies when they received all paymenrts, and smounts;
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8-That all good fzith and reasonable disclosures of transfers, sales, Power of Atiorney,
monetary instrument ownership, entitlemnents, full disclosure of acmal funding source,
Terms, COSIs, commissions, rebates, kickbacks, fees eic. were and still are properly
disclosed 1o me, including birt not limited 10 the period commencing with the original loan
solicitation through and including sny parties, inswruments, assignmensts, letters of
transmittal, certificates of asser backed securities and any subsequent transfer thereof;

9-That each servicers and/or sub-servicers of thic mortgage has serviced this mortgage ic
accordance with statute, laws and the terms of mortgage, monetary instrument/desd of
mrust, including bt not limited to all accounting or bookkeeping entries commencing with
the original loan solicitation through and including any parties, instruments, assignments,
letiers of wansmirtal, certificates of asset backed securities and any subsequent transfer
thereof;

10-That each servicers and/or sub-servicers of this mortgage has serviced this mortgage in
compliance with local, state and federal statutes, laws and regulations commencing with
the original loan solicitation through and including any parties, instruments, assignments,
letters of transminal, certificates of asset backed securities and any subsequent transfer
thereof, ;

11-That this mortgage account has baen credited, debied. adjusted, amortized and charged
correctly and disclosed fully commencing with the original loan solicitation through and
including any parties, instrumnents, assignments, letters of wansmiual, certificares of asser
backed securities and any subsequen:t wansfer thersof ;

i
12-That interest and principal have been properiy calculaied and applied 1o this loan;

13-That any principal balance has been properly calculated, amortized and accounted for;

14-That no charges, fees or expenses, not obligated by me in any agreement, have been
charged, assessed or collected from this account or any other related account arising out of
the subject loan transaction.

In order to validate this debt and audit this account, I need copies of pertinent documents to
be provided to me. I also need answers, certified. in writing, to various servicing questions.
For each record kept on computter or in any other electronic file or fommat, please provide a
paper copy of all information in each field or record in each computer system, program or
database used by you that contains any information on this account or my name.

As such, please send 10 me, ar the address above, copies of the documents requestad below
as soon as possible. Please also provide copies, front and back, of the following
documents regarding account #109147:

1-Any certificaied or uncertificated security used for the funding of this account;
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2-Any and all “Pool Agreement(s)” or “servicing agreements™ batween the nominal lender
at the loan closing and any party or parties who could claim an interest in the loan closing
or documents pertaining thereto and any government sponsored entity, hereinafier GSE or
other party;

3-Any and all “Deposit Agresment(s)” between the nominal lender at the loan closing and
any pasty or parties whoe could claim an interest in the loan closing or documents
pertaining theretc and any GSE or other pariy;

4-Any ané all “Servicing Agreement(s)” between the nominal lender at the loan closing
and any parTy or parties who could claim an interest in the loan closing or documents
pertaining thereto and any GSE or other party;

5-Any and all “Custodial Agreement(s)” between the nominal lender at the loan closing
and any party or parties who could claim an interest in the loan closing or documents
pertaining thereto and any GSE or other party;

6-Any and all “Master Purchasing Agreement(s)” beiween the nominal lender at the loan
closing and any party or parties who could claim an interest in the loan closing or
documents pertaining thereto and any GSE or other party;

7-Any and all “Issuer Agreement(s)” berween the nominal lender at the loan closing and
any party or parties who could claim an interest in the loan closing or documents
perwaining thereio and any GSE or other party;

8-Any andiall “Commitment 1o Guarantee™ agreement(s) berween the nominal lender at the
loan closing and any party or parties who could claim ap interest in the loan closing or
documenrs pertaining thereto and any GSE or other party;

9-Any and all “Release of Document”™ agreement(s) between the nominal lender at the loan
closing and any party or parties who could claim an interest in the loan closing or
documents pertaining thereto and any GSE or other party:

10-Any and all “Master Agreement for Servicer's Principal and Interest Custodial
Account” between the nominal lender at the loan closing and any party or parties who
could claim an interest in the loan closing or documents pertaining thereto and any GSE or
other party;

11-Any and all “Servicer’s Escrow Custodial Account™ between the nominal lender at the
loan closing and any party or parties who could claim an interest in the loan closing or
documents pertaining thereto and any GSE or other party;

12-Any and all “Release of Interest” agreement(s) between the nominal lender at the loan

closing and any party or parties who could claim ar interest in the loan closing or
documents pertaining thereto and any GSE or other parrty;
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13-Any Trustee agreement(s) berween the nomyinsl lender a1 the loan closing and any party
or partes who could claim an interest in the loan closing or documents pertaining thereto
and wustes(s) regarding this account or pool accounts with any GSE or other party;

Please also send me copies, front and back, of:

1-Any documentation evidencing any trust relanonship regarding the MortgageDeed of
Trust gad any Note in this matter:

2-Any and all document(s) establishing any Trustee of record for the MorgageDead of
Trust and eny Note;

3-Any and all document(s) establishing the date of any appointment of Trustes
Mortgage/Deed of Trust gnd anv Note, inchuding any and all assignments or wansfers or
nominees of any substitute trustees(s);

4-Any and all document(s) establishing any Grantor for this Mortgage/Deed of Trust apd
any Note; |

5-Any and all doctment(s) establishing anv Grantee for this Morigage/Deed of Trust 2ad
any Note;

6-Any and all document(s) establishing any Beneficiarw for this Mortgage/Deed of Trust
2ud any Note;

#-Any documentation evidencing the Mortgage/Deed of Trust is ROt 2 consuctive wust o
any other form of trust; ‘

8-All data, information, notations, text, figures and information contained in your
mortgage servicing and accounting computer systems inchuding, but pot limited o Alltel or
Fidelity CPI system, or any other similar mortgage servicing sofiware used by vou, any
servicers, or sub-servicers of this mortgage account from the inception of this account to
the date writien above.

9-All descriptions and legends of all Codes usad in your mortgage servicing and
accounting sysiem so the examiners and auditors and experts retained 10 audit and review
this mortgage accoumt may properly conduct their work.

10-Al assignments, fransfers, allonge, or other docaments evidencing a transfer, sale
or assignment of this mortgage, deed of trust, monetarv instrument or other document that
secures payment by me 10 this obligation in this account from the inception of this account
to the present date,

11-All records, electronic or otherwise, of assignments of this mortgage, monetary
instrument or servicing rights to this mortgage including any such assignments on MERS.
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12-All deeds in lien, modifications to this mortgage, monetary instrument or deed of Tust
from the inception of this account to the present date.

13-The fron and back of sach and every canceled check. money order, draft, debit or
credit notice issued to any servicers of this accotm: for payment of any montkly payment,
other payment, escrow charge, fee or expense on this account

14-All escrow analyses conducted on this account from the inception of this account untl
the date of this leter.

15-The front and back of each and every canceled check, draft or debit notice issued for
payment of closing costs, fees and expenses listed on any and all disclosure siatements
including, but not limited to, appraisal fees, inspection fees, title searches, title insurance
fees, credit life insurance premiums, hazard insurance premiums, commissions, anormey
fees, points, etc.

16-Front and back copies of all payment receipts, checks, money orders, drafts, automaric
debits and writen evidence of payments made by others or me on this account.

17-A11 letters, statements and documents sent 10 me by your company.

18-ATl letters, smiements and docurnents sent 1o me by agents, aTOIDEYs OF represeniatives
of your company.

19-A1T letters, saiements and documents sent to me by previous servicers, sub-servicers or
others'in your accoumt file or in your control or possession or in the control or possession
of any affiliate, parent company, agent, sub-servicers, servicers, aitorney or other
representative of your company.

20-All letters, statements and documents contained in this account file or imaged by vou.
any servicers or sub-servicers of this mortgage from the inception of this account to the
present date.

21-All electronic transfers, assignments and sales of the note/asset, mortgage, deed of trust
or other security instrument.

22-All copies of property inspection reports, appraisals, BPOs and reports done on my
property.

23-All invoices for each charge such as inspection fees, BPOs, appraisal fees, attorney
fees, insurance, 12xes, assessments of any expense which has been charged to this
mortgage account from the inception of this account 10 the present date.

24-All checks nsed to pay invoices for each charge such as inspection fees, BPOs,

appraisal fees, anorney fees, insurance, taxes, assessments Or any expense which has been
charged 1o this account from the inception of this account 10 the present date.

KONDAUR/McKinney-00055



25-A1l agreemenis, contracts and understandings with vendors that have been paid for any
charge on this account from the inception of this account to the present date.

26-All account servicing records, payvment payoffs, payof calculations, ARM andits,
interest rate adjustments, payment records, transaction histories, account histories,
accounting records, ledgers, and documents thar relate 1o the accounting of this account
from the inception of this account to the present date.

27-All account servicing transaction records, ledgers, registers and similar items demailing,
how this account has been serviced from the inception of this account 10 the present date.

Further, in order 10 conduct the andit and review of this account, and to determine all
proper amounts due, I need the following answers 10 questions conceming the servicing
and accounting of this mortgage account from its inception 1o the present date.
Accordingly, please provide me, in writing, the answers to the following questions:

In regards 10 Account Accounting and Servicing Systems:

1-Please ideniify for me each account accounting and servicing sysiem used by vou and
any sub-servicers or previous servicers from the inception of this account to the present
dare so that experts can decipher the datz provided.

2-For each account accounting and servicing svstem identified by vou and any sub-
servicers or previous servicers from the inception of this account to the present date, please
provide the name and address of the company that designed and scld the system.

3-For each account accounting and servicing svstem used by you and any sub-servicers or
previous servicers from the inception of this account 1o the present date, please provide the
complete transaction code list for each system so thar I, and others can adequately andit
this account.

In regards to Debits and Credits:

1-In a spreadsheet form or in lemter form in & columnar formar, please detail for me each
and every credit on this account from the date such credit was posted to this account as
well as the date any credit was received.

2- In a spreadsheet form or in letter form in a columnar format, please detail for me each
and every debit on this account from the date such debit was posted to this account as well

as the date any debit was received.

3-For each debit and credit listed, piease provide me with the definition for each
corresponding transaction code you utilize.
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4-For each transacrion code, please provide the master wansaction code list used by you or
Previous servicers.

In regards 1o Mortgage and Assignments:

1-Has each sale, transfer or assignment of this morigage, monetary instrument, deed of
Tust or eny other instrument I execured to secure this debt been recorded in the counry
property records in the county and state in which my property is located from the inception
of this account 10 the present dare? Yes or No?

2-If not, why?

3-Is vour company the servicer of this mortgage account or the bolder in due course and
beneficial owner of this morigage, monetary insrument and/or deed of orust?

4-Have any sales, transfers or assignments of this mortgage, monetary instrument. deed of
wust or any other instrument I executed to secure this debt been recorded in any electronic
fashion such as MERS or other internal or external recording svstem from the inception of
this accoums 1o the presemt date? Yes or No?

5-If ves, please detail for me the names of the seller, purchaser, assignor, assignee or any
holder in dve course to any right or obligation of any note, morigage. deed of must or
security inswument ] execured securing the obligation on this account that was not
recorded in the county records where my property is located whether they be mortgage

sérvicing rights or the beneficial interest in the principal and interest payments.
1 .

In regards to Attorney Fees:

For purposes of the questions below dealing with attorney fees, please consider attorney
fees and legal fees 1o be one in the same.

1-Have antorney fees ever been assessed to this account from the inception of this account
10 the present date? Yes or No?

2-If yes, please detail each separate assessment, charge and collection of ariorney fees w0
this account from the inception of this account 1o the present date and the date of such
assessments 1o this account.

3-Have attorney fees ever been charged to this account from the incepiion of this account
1c the present date? Yes or No?

4- If yes, please detail each separate charge of attorney fees 1o this account from the

inception of this account to the present date and the date of such assessments 1o this
account.
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5-Have atiorpey fees ever been collected from this actount from the inception of this
account to the present date? Yes or No?

6-If ves, please detail each separate collection of attomey fees 10 this account from the
inception of this account 1o the present date and the dais of such assessments 1o this
accoumt. '

7-Please provide me with the name and address of each amomey or law firm thar has been
paid any fees or expensss related 1o this account from the inception of this account o the
present date.

8-Please identify for me in writing the provision, paragraph, section or sentence of any
note, mortgage, deed of trust or any agresment I signed thar authorized the assessment,
charge or collection of attorney fees.

0-Please detail and list for me in writing each separate attorney fee assessed from this
account and for which each corresponding payment period or month such fee was assessad
from the incepton of this account 1o the present date,

10~ Please derail and list for me in writing each separate attorney fee collecied from this
account and for which each corresponding payment period or month such fee was collected
from the inception of this account o the present date.

11-Please detail and List for me in writing any adjusmensts in awomey fees assessed and on
what date soch adjustmnent was made and the reason for such adjustment.
i

12- Please detail and kst for me in writing any adjustments in anorney fees collected and
on what date such adjustment ‘'was made and the reason for such adjustment.

13-Has interest been charged on any attorney fees assessed or charged to this account? Yes
or No?

14-1s interest allowed to be assessed or charged on artorney fees charged or assessed to this
account? Yes or No?

15-How much total in attorney fees have been assessed to this account ffom the inception
1o the present date?

16-How much total in atornev fees have been collected from this account from the
inception to the present date?

17-How much total in auomney fees have been charged 1o this accovnt from the inception
1o the present date?
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18-Please send me copies of all invoices and detailed billing statements from any law firm
or amorney that has billed such fees that have been assessed or collected from this account
from the inception w the presen: date.

In regards to Suspense/Unapplied Accounts:

For purposes of this ssctior, please weat the 1eIm SUSPENSE aCCOUNT and unapplied account
as one in the same.

t-Has there been any suspense or unapplied account wansactions on this account fom the
inception of this account until the present date? Yes or No?

2-If ves, please explain the reason for each and every suspense fransaction that occurred on
this account. If no, please skip the questions in this section dealing with suspense and
unapplied accounts.

3-In & spreadsheer or in letter form in a columnar forma, please detail for me each and
every suspense or unapplied wansaction, both debits and credits that has occurred on this
account from the inception of this account to the present daze.

In regards to late fees:

For purposes of my questions below dealing with late fees, please consider the terms laie
ees and late charges 10 be one in the same.

1-Have vou reported the collection of late fees on this account as interest in any stazement
to me or 10 the IRS? Yes or No?

2-Has any previous servicers or sub-servicers of this morigage reported the collection of
late fees on this account as interest in any statement 10 me or 10 the IRS? Yes or No?

3-Do you consider the paymenr of laze fees as liquidated damages to you for not receiving
payment on Time? Yes or No?

4-Are late fees considered interest? Yes or No?

5.Please detail for me in writing what expenses and damages you incwrred for any payment
1 made that was late.

6-Were any of These expenses or damages charged or assessed o this account in anv other
way? Yes or No?

7-1f ves, please describe what expenses or damages were charged or assessed 1o this
account.
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8.Please deseribe for me in writing what expenses You OT others undsriook doe 1o any
peyment I made, which was late.

0- Please Gescribe for me in writing whet Gamages you o others undarook due 1o any
payment ] made, which was late.

10-Please identify for me in writing the provision, paragraph, SeCion Of Sentence of any
note, mortgage, deed of wust or any agreement | signed that authorized the assessment OF
collection of late fees. :

11-Please detail and list for me in writing each separare late fee assessed o this account
and for which corresponding payment period or month such late fee was assessed from the
inception of this account to the present date.

12-Please detail and list for me in writing each separate late fee collected from this account
and for which corresponding payment period or month such late fee was collected from the
inception of this account io the present date.

13-Please detail and list for me in writing any adjustments in laze fees assessed and on
what date such adjustment was made and the reason for such adjustment.

14-Has interest been charged on any late fee assessed or charged 10 this account? Yes o
No?

15-Is inrerest allowed 1o be assessed or charged om,late fees io this ascount? Yes or No?
16-Have any late charges been assessed 10 this account? Yes or No?

17-If yes, how much in total late charges have been assessed to this account from the
inception of this account to the present date?

18-Please provide me with the exact months or payment dates you or other previous
servicers or sub-servicers of this account claim I have been late with 2 payment from the
inception of this account to the present date.

19-Have late charges been collected on this account from the inception of this accoumt 10
the present date? Yes or No?

20-If yes, how much in total Jate charges have been collected on this account from the

inception of this account 1o the present dare?

In regards to Property Inspections:
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Forthe puzpose of this secrion property inspection and inspection fee refer 10 any
inspection of property by any source and any related fee or expense charged, assessed or
collected for such inspection.

1-Have any property inspectons been conducted on my property from the incepuon of this
account t0 the present date? Yes or No”?

2-If vour answer is no, you can skip the rest of the questions ix this ssction copcerning
property inspections,

3-If yes, please tel] me the date of each property inspection conducted on my property that
is the secured interest for this mortgage, deed of wust or note.

4-Please 121l me the price charged for each property inspection.
5-Please tell me the dae of each property inspection. .

6-Please tell me the name and address of each company and person who conducted each
PrODEITY inspection on my Propesty.

7-Please tell me why property inspections were conducied on my property.

8-Please tell me how property inspections are bepeficial 10 me.

9-Please tell me how propertv inspections are protective of my property.

10-Please e:‘;plziﬂ'to me vour policy on property inspections.

11-Do you consider the pavment of inspection fees as a cost of collection? Yes or No?
12-If yes, why?

13-Do you use property inspecrions 1o collect debis? Yes or No?

14-Have vou used any portion of the property inspsction process on my property to collect
a debt or inform me of a debt, payment or obligation I owe? Yes or No?

15-If ves, please answer when and why?
16-Please identify for me in writing the provision, paragraph, section or sentence of any
note, morigage, deed of trust or any agreement [ signed that authorized the assessment or

collection of property inspecton fees.

17-Have you labeled in any record or docuument sent to me & property inspection as a
miscellaneous advance? Yes or No?
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18-If yes, why?

19-Have you Iabeled in any record or document sent 10 me 2 Property nspection as & legal
fee or atiorney fee? Yes or No?

20-If ves, why?

21-Please detail and list for me in writing each separate inspection fez assessed 10 this
account and for which corresponding payment period or month such fes was assessed from
the inception of this account o the present dare.

22- Please detail and list for me in writing each separaie inspection fee collected from this
account and for which corresponding payment period or month sach fee was collected

from the inception of this account to the present date.

23-Please detail and list for me in writing any adjustments in inspection fees assessed and
on what date such adjustment was made and the reasons for such adjusomen:?

' 24- Please detail and list for me in writing any adjustments in inspection fees cellected and
on whar date such adjustment was made and the reasons for such adjustment?

25-Has interest been charged on any inspection fees assessed or charged to this account?
Yes or Na?

26-If yes, when and how much was charged?

i .
27-Is interest aliowed 1o be charged on inspection fees charged or assessed to this account?
Yes or No?

28-How mnch 1otal in inspection fees has been assessed to this account from the inception
of this account 10 the present date?

29-How much total in inspection fees has been collected on this account from the inceprion
of this account to the present date?

30-Please forward 10 me copies of all property inspections made on my properiy in this
mortgage accouns file.

31-Has any fee charged or assessed for property inspections been placed into an escrow
account? Yes or No?

In regards to BPO Fees:

1-Have any BPOs (Broker Price Opinions) bsen conducted on my property? Yes or No?
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2- If your answer is no, you can skip the rest of the questions in this section concerning
BPOs.

3.If ves, please tell me the date of each BPO conducied on my property tal ic The secursd
interest for this mortgage, deed of trust or note.

4-Please tell me the price of each BPO.

5-Please tell me who conducted each BPO.

6-Please tell me why BPOs were conducied on my property.

7-Please tell me bow Bi’Os are beneficial 10 me.

8-Please tell me how BPOs are protective of my property.

9-Please explain your policy on BPOs.

10-Have any BPO fees bzen ‘asscssed 10 this account? Yes or No?

11-If ves, how much in wral BPO fees have been charged o this account?

12-Please identify for me in writing the provision, paragraph, section or senienoce of any
note, mortgage, dsed of must or any agreement | signed that authorized the assessment
charge or collection of a BPO fee from me.

13-Please send 10 me copies of all BPO reports that have been done on my property.
qu-’s-z{as any fee charged or assessed for & BPO been placed into an escrow account? Yes 01
No?

In regards to Force-Placed Insurance:

1-Have you placed or ordered any force-placed insurance policies on my property?

2-If yes, please tell me the date of each policy ordered or placed on my property thar is the
secured intarest for this mortgage, deed of trust or note.

3-Please tell me the price of each policy.
4-Please 1ell me the agent for each poiicy.
3.Please icll me why each policy was placed on my propeity.

6-Please tell me how the policies are beneficial 10 me.
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7-Please tell me how the policies are protective of Wy Property.
8-Please explain 10 me your policy on force-placed insurance.
9-Have anv force-placed insurance fees been assessed 10 this account? Yes or No?

10-1f ves, how much in woml force-placed insurance fees have been assessed 1o this
account?

11-Have any force-placed insurance fees been charged 1o this account? Yes or No?

12-If yes, how much in total force-piaced insurance fees have been charged 1o this
accoumi?

13-Please identify for me in writing the provision, paragraph, section or sentence of any

" notz, morigage, deed of trust or any agreement 1 signed that authorized the assessment,

charge or collection of force-placed insurance fees from me.

14-Do you have any relationship with the agent or agency thai placed any policies on my
properts? If ves, please describe.

15-Do vou have any relationship with the carner that issned any policies on my property?
If ves, please describe. '

16-Has the agency or cargier vou used 10 place 2 forced-placed insurance on my property
provided you any Service, COMPULET SySiem, discoumt on policies, commissions, rebates o
any form of consideration? If yes, please describe.

17-Do vou maintain a blanket insurance policy 1o protect your properties when customer
policies have expired? Yes or No?

18-Please send 10 me copies of all forced-placed insurance policies that have been ordered
on my property from the inception of this account 10 the present date.

In regards to Servicing:

For each of the following questions listed below, please provide me with a detailed
explanation in writing that answers each question. In addition, I need the following
answers t0 questions concerning the servicing of this account from its inception to the

present date.

1-Did the originator or previous servicers of this account have anv financing agreements or
conmracts with vour company or an affiliate of vour company”?
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2-Did the originator or previous servicers of this account have any financing agreements or
contracts with your company or an affiliate of your company”?

3-Did the originator or previous servicers of this account receive any compensanion, fee,
commission, payment, tebaze or other financial consideration from vowr company or
affiliate of your company for handling, processing, originating or administering this loan?
If ves, please describe and itemize each and every form of compensation, fee, cOmMmMission,
payment, rebate or other financial consideration paid 10 the originator of this account by
your company or any affiliate,

4-Please identify-for me where the originals of this entire account fie are currenty located
and how they are being stored, kept and protected. '

5.Where is the original monetary instrument or mortgage I signed located” Please describe
its physical location and anyone holding this note as a custodian or wustee if applicable.

6-Where is the original deed of trust or mortgage and note I signed locared? Please
describe its physical locatdon and anyone holding this note as a custodian or trustee if
applicable.

7-Since the inceprion of this account, has there been any assignment of my monetary
instrument/asset 1o any other parry? If the answer is ves, identify the names and addresses
of each and every individual, party, bank, wrust or entity that has received such
assignments.

8-Since the incéption of this account, has there been any assignment of the deed of trust or
mortgage and note 10 any other party? If the answer is yes, idenwify the names and
addresses of each and everv individual, party, bank, wust or endty that has received such
assignments.

9- Since the inception of this account, has there been any sale or assignment of the
servicing rights to this mortgage account 1o any other party? If the answer is yes, identify
the names and addresses of each and every individual, party, bank, trust or entity that has
received such assignments or sale.

10-Since the inception of this account, have any sub-servicers serviced any portion of this
mortgage account? If the answer is yes, identify the names and addresses of each and every
individual, party, bank, trust or entity that has sub-serviced this morigage account.

11-Has this mortgage account been made a part of any mortgage pool since the inception
of this loan? If ves, please identify for me each and every account morigage pool that this
mortgage has been a part of from the inceprion of this account 10 the present date.

12-Has each and everv assignment of my asset/monetary instrument been recorded in the
county land records where the property associated with this mortgage account is located”
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13-Has there been any elecironic assignment of this morigage with MERS (Mortgage
Electronic Registration System) or any other compirier mortgage registry service or
computer program? If yes, identify the name and address of each and every individual,
entity, party, bank, wust or organization or servicers thar have been assigned to mortgage
servicing rights to this account as well as the bepeficial interest 10 the payments of
principal and interest on this loan.

14-Have there been any investors {as defined by your industry) who heve participated in
any morigage-backed sscurity, collateral mortgage obligation or other mortgage sacumity
instrument that this mortgage account has ever been 2 part of from the inception of this
account 10 the present date? If yes, identify the name and address of each and every
individual, envity, organizarion and/or tust,

15-Please identify for me the parties and their addresses to all sales contracts, servicing
agreements, assignments, alonges, ransfers, indemnification agreements, recourse
agreements and any agreement related to this account from the inception of this account 10
the present date.

16-Please provide me with copies of all sales contracts, servicing agreements, assignments,
alonges, transfers, indemnification agreements, recourse agreements and any agrsement
related 1o this accotmt from the inceprion of this account to the presant date,

17-How much was paid for this individual mortgage account by you?

18-1f part of 2 mortgage pool, what was the principal balance used by you to determine
pavmén for this individual mortgage loan?

15-If part of 2 morigage pool, what was the percentage paid by you of the principal balance
above used 10 determine purchase of this individual mortgage loan?

20-Who did you issve a check or payment to for this mortgage loan?
21-Please provide me with copies of the front and back of the canceled check.
22-Did any investor approve of the foreclosure of my property? Yes or No?

23-Has HUD assigned or transferred foreclosure rights to vou as required by 12 USC
37347

24-Please identifv all persons who approved the foreclosure of my property.
Flease provide me with the documensts I have requested and 2 detailed answer 10 each of
my questions within the lawful time frame. Upon receipt of the documents and answers, an

exam and andir will be conducted that may lead 10 a further document request and answers
1o questions undes an additional RESPA Qualified Wrinen Request letter.
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Copies of this Qualified Written Request, V alidation of Debt, TILA and reques: for
accounting and legal records, Dispue of Debt letter may be sent to FTC, BUD, Thrift

Supervision, and all relevant state and federal regularors; and other consurmer advocates;
and my COREIEssman.

It is my hope that vou answer this RESPA request in accordance with law and the
questions, documents and validation of Gebt 10 the penny and correcs sbuses 0 schemes
uncovered and documented.

Defanlt Provisions under this QUALIFIED WRITTEN REQUEST

Kondaur Capital Corporation, or any agents, transfers, or assigns omissions of or
agreement by silence of this RESPA REQUEST via certified rebunal of any and all points
herein this RESPA REQUEST, agrees and consents to including bt not limited by any
violations of law and/or immediate terminate/remove any and all right, title and interest
(liens) in James McKinney or any property or collateral connected 1o James McKinney or
account ¥109147 and waives any and gll immunities or defenses in claims and or
violations agreed 1o in this RESPA REQUEST including bin not limited by any and ail:

1- James McKinney's right, by breach of fduciary responsibility and frand and
misrepresentation revocation and rescinding any and all power of artorney o1 appointment
Kondaur Capitz] Corporation may have or may have had in connection with account
#109147 and any property and/or real estate connecied with account £109147.

2. James McKinney's right to have any certificated or umeertificated security re-registered
in James McKinney, and only James McKinney's name.

3- James McKinney’s right of collection via Kondaur Capital Corporation liability
insurance and/or bond.

4-James McKinney's enritlement in filing and executing any inswuments, as power of
ariorney for and by Kondaur Capital Corporation. including but not limited by a new
certificated security or any security agreement perfected by filing 2 UCC Financing
Staternent with the Secretary of State in the State where Kondaur Capital Corporation is
located.

5.James McKinney's right to damages because of Kondaur Capital Corporation wrongful
registration, breach of intermediary responsibility with regard o James McKinney's asset
by Kondaur Capital Corporation issuing to James McKinney 2 certified check for the
original value of James McKinney's monetary inswument.

6-James McKinney' s right 10 have account #109147 completely set off because Kondaur

Capital Corporaton wrongful registration, breach of intermediary responsibility with
regard to James McKinney's monetary inswrument/asset by Kondaur Capital Corporaticn
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sending confirmation of set off of wrongful liabiliry of James McKinney and issuing a
certified check for the difference berween the original value of James McKinney*s
moneary insirument/asset and what James McKinney mistakenly sent 10 Kondaur Capital
Corporation or its predecessor as a pavment for sach wrongful lability.

Kondaur Capiral Corporation or any transfers, agents or assigns offering a reburtal of this
RESPA REQUEST must 6o 50 in the manner of this RESPA REQUEST in accordance of
and in compliance with current stanmes and/or laws by signing in the capacity of a fully
lizble man or woman being responsible and liable under the penalty of perjury while
offering direct testimony with the official capacity as appointed agent for Kondaur Capital
Corporation in agcordance with Kondaur Capital Corporation Articles of Incorporation, By
Laws duly signed by 2 current and duly sworn under oath director(s) of such corporarion/
Holding Corporation/ National Association, Any direct rebutral with cerrified ue and
complete accompanying proof must be posted with the Notary address herein within shxry
days. When no verified rebuttal of this RESPA REQUEST is made in a timely manner, a
“Certificate of Non-Response™ serves as Kondaur Capital Corporation judgment and
consent/agreement by means of silence with any and all claims and/or violations herein-
stated in the default provisions or env other law.

Power of Atiomey: When Kondaur Capital Corporation fails by not reburting w any part of
this RESPA REQUEST Kondaur Capital Corporation agrees with the granting unto James
McKinpey unlimited Power of Attorney and any and all full authorization in signing and
endorsing Kondaur Capital Corporation name upon any inswuments in satisfaction of the
obligations of this RESPA REQUEST/Agreement or any agreement arising from this
agreement. Pre<emption of or 10 any Bankrupicy proceeding shall not discharge any
obligations of this agreement. Consent and agreement with this Power of Attorney by
Kondaur Capital Corporation waives any and all claims of James McKinney and/or
defenses and remains in effect untl the satisfaction of all obligations by Kondaur Capital
Corporation have been satisfied.

Please note that this file is disputed as noted above per 12 USC 2603, while this QWR is
pending. Thank vou.

Sincerely,

yes'i{cKinney
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CERTIFICATE OF SERVICE
[ HEREBY CERTIFY that a true and correct copy of the above and foregoing
QWR has been furnished by U.S. Mail on this /& day of August 2005 w:
Express US Mail #EQ 568815360 US

Kondaur Capital Corporation
1100 Town & Country, Suite 1600

Orange, CA 92868 _<//- .
Phoenix, AZ 85016 = /
< Z/ y N ﬂ/7
o-3ames McKimey

Vd
o
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® o
WRITTEN NOTICE OF LOAN DISPUTE

James McKinney
618 8. Wickiup Road
Apache Iuncuon, AZ 85219
Angust 17%, 2009

K ondaur Capital Corporation
.. 1100 Town & Country, Suite 1600
Orange, CA 92868

Re: Account #: 109147, formerly #35662154 hereinafter “Loan™ dated February 7, 2007.
Fair Credit Reporting Act (aka FCRA), at 15 U.8.C. § 1681 et seq.
"Fair Debt Collection Practices Act (aka FDCPA), 15 U.S.C. § 1652 &1 seq.
Rea) Estate Settlement Procedures Act, (known as "RESPA™), 12 U.S.C. § 2601-2617.

Dear Kondaur Capital Corporation:
We received vour inroductory letter & notices dated Angust 4, 2009. Thank you.

Iam respondm= 10 your ‘30 day’ legal letter notice, to notify you l have been disputing this
con‘a'act since June 4%, 2009 as you know, for the following reasons:

1 conducted a reasonable investigation and inguiry into this matter and concluded thar Marshall
and Dsley Bank, et. al, the originator(s) of this transaction, failed 1o provide all material
disclosures correctly made as that term is defined and under 15 U.S.C. § 1635(a); Reg. Z §¢§

226.23(a) in 2 form thatr I may keep. The notices were ineffective, failed 1w provide the requisite
number on the refinance part of this ransaction. M & I Bank itself labeled this transaction on
the Deed of Trust as a “Refinance”. Why should I not believe them? This part of the transaction
is subject to the unconditional right to T.LL.A. rescind within three years from three years §
1635(b). The remainder if any of the wansaction, is subject to U.D.A.P. and other extended
Rescission rights as clarified below.

1 am also rescinding this loan for the total of mis-allocatsd fees, 2 “material™ basis 10 rescind
under Reg. Z § 226.23. Tolerance for Disclosures.

1 am rescinding this loan within my extended rescission rights, as noted in Gaona v. Town &
" Country Credit, 324 F.3d 1050, 1053 (8% Cix. 2003); England v. MG Investments, Inc., 93 F.
Supp. 2d 718 (S.D. W. Va. 2000); Williams v. Gelt Financial Corp., (In re Williams), 22 BR.
629 (Bankr. E.D. Pa. 1999) aff*d, 237 B.R. 590 (E.D. Pa 1999).

1'We rescmd as well, for Arizona U.D.A.P. violations by the originaring “broker”/banker(s).

EXHIBIT,
KONDAUR/McKinney-00118




R.E.S.P.A. requirements designed 1o protect the consumer were 2180 violated as more continuing
Arizona Unfair and Decepﬁ\ e Acts and Pracices (UDAP) by the originators and/or servicers, to
my needless determent and sconomic loss. Perhapt in discovery, these UDAP acts may have
been duplicated in other states as well.

M & I has failed 1o obev 15 U.S.C. § 1635(b), which states: “Within 20 calendar days afier
recelpt of a notice of rescission, the creditor shall.. .take any a.czion necessary to reflect the
termingtion of the securiny imterest.” They are o affirmably initiate coun procesdings within
those 20 days if thev dispite the rescission, which they failed 1o do.

Once the Consumer rescinds, the securify interest arising by operation of law becomes void
sutomatically. The promissory note is also voided since it is part of the same “{ransaction,”™ see
ie., 153T.S, C. § 1635(b) and Reg. Z § 226.23(d)(1).

This Note - months before vour August 2009 purchase, and before your August 2009 servicing
transfer, was Rescinded without reservation. therefore pursnant to FCRA et. al., I dispute any
credit reporting on it, as its sscurity interest and terms are umerly void by law, both TILA and
UDAP, ab initio.

M & I bank as Servicer and Originator repeatedly failed w foliow R.E.SP.A. TIL.A &t al., and
DOW OWes 10 me against this account:

1. Statutory damages of no less than $2,000 each for the disclosure violatons as
provided under 13 U.S.C. § 1640

2. Stamum damages of $2,000 for Defendants’ failure 1o respond properly to Plaintifs’

June df“ 2009 rescission notce;

Staru:torv damages of $2.000 for each of Defendznts’ five separate fajlures to respond

properly w0 Plaintiffs’ five ignored specific 12 USC § 2605 Qualified Wrintsn

Requests for discovery and loan verification.

4, Stahmory damages as provided by state law and the Arizona Consumer Prand Act
(AFCA).

(53]

These items® non-payment by M & I, due 1o their mitigating amounts are disputed as well.

1 respecifully demand that you void M & I's illegally initiated foreclosure, as per § 1633(b) you
have np securitv basis on mv propertv afier rescission of the refinance section of this loan. The
voided Deed of Trust conmracted “Refinance” when I was asked to sign it as on the face of the
document itself.

Severally, for each of these reasons, this loan is in dispute. In accordance to paragraph 5 of vour
letter, I am disputing each of these issues within 30 days, in writing.

In violation of FCRA and FDCPA, and in violation of §1635(b), the disputed security-interest

based Trustee Sale, was post-rescission publicly recorded intentionally by M & I, further
damaging my credit. As the new Servicer, please correct this.

KONDAUR/McKinney-00119



1 am damaged daily until these are all corrected. Any negauve reporting on it by vou while it is
in dispute will further damage me. Since you are responsible for this account, plesse correct
these many items immedtately. Thank you

Sincerely, ) Py

CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that a true and correct copy of the above and foregoing has been
furnished by U.S. Mail onthis /% dayof ez , 2009 to:
. 7

Express US Mail #EQ 568815360 US
Kondaur Capital Corporation

1100 Town & Country, Suite 1600
Orange, CA 92868
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NOTICE OF LOAN RESCISSION
(2*° Notice)

James McKimev
618 S. Wickiup Road
Apache Junetion, AZ 85216
August 18, 2008

Kondaur Capital Corporanon
QWR Department

1100 Town & Countwry, Suite 1600
Orange, CA 92868

Re: Account #: 109147, also kmown ¢ formerly-known-as M & 1#35662154 hereinafier ‘Loan’
dated February 7, 2007

Please Note. I rescinded this loan without reservation on June 4“, 2009
I canceled this loan without reservation on Jure 4“’ 2009
1 hereby reaffirm & restzte this rescission with the new Servicer and
Beneficiary this Angnst 187, 2009,

Also for more derail, each severally:

1 have conducied a reasonable investigation and inquiry imio this matier and concluded that .
Marshall and Ilsley Bank, et. al. the originator(s) of this wansaction, failed to provide all material
disclosures correctlv made as that term is defined and under 15 U.S.C. § 1635(a); Reg. Z §§
226.23(a) in a form that I may keep. The notices were ineffective, failed to provide the requisite
number. This mansaction is subject to the unconditional right to rescind within thres y ears per §

1635(f) & (2). This rescission was valid in full force & effect upon its receipt on Tune 72, 2009
by M & 1. Any receiving party wishing to contest this Rescission can affirmatively file in court
if they believe they have grounds. This party is aileging the following marerial canses of
actions, each severally,

1 rescinded this loan for the total of mis-aliocated fees, a “material™ basis to rescind under Reg. Z
§226.25(h)2). Special rules for foreclosures, Tolerance for Disclosures.

I rescinded this loan within my extended rescission rights, as noted in Gaona v. Town & County
Credit, 324 F.3d 1050, 1033 (Sﬁ’ Cir. 2003); England v. MG Investments, Inc., 93 F. Supp. 2d 718
(S.D. W, V& 2000); Williams v. Gelt Financial Corp., (In re Williams), 232 B. K 529 (Bankr.
E.D. Pa 1999} aff*d, 237 B.R. 590 (E.D. Pa. 1999).

17We rescind as well, for Arizona U.D.A.P. violations by the originating *broker”/banker(s).
Parks v. Marco-Dvnamics Inc. 121 Ariz. 317. 591 P.2d 1003

R.E.S.P.A. requirements designed 10 proiect the consumer were also substantively violaied as

l

sEXLE O F P
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more contnuing Arizona Unfair and Deceptive Acts and Practices by the originarors, 10 our
neediess dererment and economic loss. Perhaps in Discovery, these UD_AP. acts may have been
duplicared in other states as well.

I respectfully demand thar you void vour foreclosure, as vou have no securitv basis on my
property after rescission. “Wirhin 20 calendar days after recetpt of a notice of rescission, the
creditor shall...take any action necessary to reflect the termination of the securiry inrerest.” - 13
U.S.C. § 1633().

I compliance with § 1635(b) above, I reasonably request written confirmation by vou of vour
specific termination of the security interest (in Arizona - Desd of Rejease & Reconv evanece; and
recorded termination of the related foréclosure to our address no later 20 davs and estimared
mailing period.

Once the Consumer rescinds, the security interest arising by operation of law becomes void
automatically, The promissory note is also voided since it is part of the same “transaction.™ see
ie., 13 U.S.C. § 1635(b) and Reg. Z § 226.23(d)(1).

You are also to return 1o me the $47,000 in esimated interest payments and HUD-1 chargad fees
1 paid on this account, and for this account in this ‘loan’, within that same 20 devs as direcied in
paragraph §1635(h) below:

“Within 20 days after receipi of a notice of rescission, the creditor shell return to the obligor
ary money or property given as earnest money, dovn payment. or otherwise...”

1 reasonpbly expect the Trustee's, Senucer s, and all Real Pardes of Interests” full compliance
with TLL.A., and with extended Rescission without evasion or delay,

Sincerely, ;
- 7/_4";:;%}/ /3/
) es _.Mc.Kinney /

CERTIFICATE OF SERVICE

THEREBY CERTIFY that a true and correct copy of the zbove and foregoing has been
rmushed by U.S. Mail on this 2 day of August 2009 to:

Express US Mail #EQ 568815360 US
Kondaur Capital Corporation
1100 Town & Country, Suite 1600

Orange, CA 52868 : //;_7 ya
Jarpes McI\mne} =7
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SWRITTEN NOTICE OF LOAR DISFUTE

Crenge, C.2. 32868

Re: Account & 109147, formenty ¥255662154 hersmefer “Loan” dated Febrery 7, 25,
Tatr Credit Reportng Act (eks FCRA), & 15T.8.C § iRl s se

$rir Dax Collection Practioss Ac {ak= FDCPAS 18 sl i e

s

8.
Res) Tamte Semiemen Provedess A% fpmown a8 "RESEAN, (2 US C.§ 28002617

Deear ermarr Cepiie] Corporation
Ve recrivad VOUT HITOIRCIONT 1TRT & movioes dsmed Angns £, 2009, Thenk #ou

} eom responding t0 your 30 day” legal is= nesice, 1 nopfr vou 1 beve pese dspuring s

samea0: since Fume 4%, 2000 a5 you ko, For e $oliowAng TRaSORS:

1 somfucked 4 reescomebis imveeTipeion and MQUELY 0 tis maer End oonended “her, JWisrsnes
and Tislew Bank, = g, e orgn® w5 of this TEDSAOTON., fafied v mrovide g1 maserial
reclosures correcTiv made as tha femm IS defined gnc under 13 USCL R 183 e Reg 28
22625z b 2 Tomm T 1 ey keep. The hOGOEs Weie inefSetve, falled o provide e regrasies
mbaon&ez-eﬁnmtpatafﬁﬂvmﬁm M & 1 Bank irsel labeled this TEnsacton of
fhe Dotd of Tros: &s & “Refome”. Wiy shouid | oot baisee foem? This part of the TEmSAcHon
is sabject © fhe tncomiidonsl right o T1L.A esoind within thres years from dmwee weps §
1635(b). The rernaiader of amy of the TERSACHOD, 18 subject 10 U.DAP. a ot mtended
Ressission fignts 2s clarifed below,

] &g 2lso :csdﬂﬁﬁg*hislcsnfozfmmta] of ms-allopared fees, 8 “marerial
under Reg. 2 § 22623 Toisr=nace for Drischommes.

T are rescinding fois Joan winm ¥ extended rescission Thehts, 25 poisd = Gaone v TOwT
Country Credit, 324 F.5d 1030, 1055 (8% Ciz. 2003); Englend v, MG Invesments tne., 63 F.
eop, 24 718 (S.D. W. Va. 20007, illiems ¥, Gelt Financial Corp., (ix: re Williazms), 232 B.R-
55 Basir E.D, Pa 1999) 2 L 23T BR 3 ED. Pe 1995,
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Page 1 of 1

Fischer, Cynthia E. (Secy-Phx-LT)

From: Barton, Julie R. (Assoc-Phx-LT)

Sent: Monday, July 11, 2011 1:19 PM

To: PHXALL

Subject: Team GT: July 12th Community Service Event (Ryan House)

Attachments: 329882565_v_1_Waiver form for Ryan House Community Event.DOC.DOC

This is just a reminder that the Ryan House event is scheduled to take place tomorrow. Ryan House's mission is to provide
respite and end-of-life care for children with life-threatening conditions, and is one of only two of its kind in the entire country. To
the extent that you want to volunteer (even if you have not previously RSVP'd to me), please fill out the attached waiver
form and return it to Sue Kulson by noon on July 12.

Volunteers/Logistics: Please join us in 7A at 4 p.m. for the community service event and a pizza dinner. The event is scheduled
to last until 7 p.m. Any staff member that participates in the event should first obtain confirmation from their supervising attorney
on the day of the event that their workload will permit them to leave work prior to 5 p.m. Volunteers are permitted to wear their GT
community service polos and JEANS to work tomorrow.

GT Sponsorship: GT has provided the funds to purchase the materials necessary to complete the project for Ryan House, as well
as the pizza dinner for volunteers. Thanks, GT!

Donations: To the extent that any of you cannot participate, but would like to make a tax-deductible donation to Ryan House, any
donation would be appreciated, in particular gift cards to Target, Wal-Mart or Walgreens or checks payable to "Ryan House" with
a designation of GT July 12th Event in the memo portion. If you choose to make a donation, please deliver the gift card or
check to me or Sue Kulson by 2 p.m. on July 12th. Please make sure you also provide an address with your donation so that
Ryan House can send the appropriate letter acknowledging the donation for tax purposes to you.

Please contact Karl, Sue or me if you have any questions.
Thanks!
Julie

Julie R. Barton

Associate

Greenberg Traurig, LLP | 2375 E. Camelback Rd. Suite 700 | Phoenix, AZ 85016
Tel 602.445.8416 | Fax 602.445.8686

bartonjr@gtiaw.com | www.g